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The deviation from that port was neither necessary nor within
the objects intended to be secured by the clause in the bill of lading
above referred to. It is essentially unjust that such a deviation
should be upheld at the expense of the cargo when it is not necessary
to the safety of ship and passengers, but is merely for their con-
venience and the increased profit of the salvor. The damages actu-
ally sustained by the cargo beyond that incident to towage to Hali-
fax should, therefore, be allowed.

(3) The stipulation in this case that the limit of liability of the
shipowner should “not exceed one pound sterling in respect to
each animal shipped” is not a stipulation that can be brought with-
in the principle of the ecase of Hart v. Railroad Co., 112 U. 8,
331, 5 Sup. Ct. 151. This stipulation is not, like that, an agreed
valuation put upon the article carried. The amount of one pound
sterling was here less than the freight paid in advance. It can-
not be upheld as a reasonable stipulation in liquidation of dam-
ages. Calderon v. Steamship Co., 16 C. C. A. 332, 69 Fed. 574, af-
firming 64 Fed. 874. Tt does not purport to have any such object.
It is a mere stipulation that the carrier shall not be liable beyond a
certain small sum. See Primrose v. Telegraph Co., 154 U. 8. 1, 14
Sup. Ct. 1098. As against negligence of the carrier, the invalidity
of such a stipulation has been adjudged in Scruggs v. Railroad Co.,
18 Fed. 318, and Eells v. Railway Co., 52 Fed. 903. Tt is equally
invalid as against an intentional deviation, or what is in legal effect
the same thing, an unnecessary and unjustifiable extension of a
salvage service.

The libellants are entitled to decrees for the deterioration caused
by this unnecessary delay to the cattle themselves, and also for the
fall in market price after April 16th (Railroad Co. v. Estill, 147 U.
S. 591, 616, 13 Sup. Ct. 444; The Caledonia, 157 U. 8. 124, 139, 15
Sup. Ct. 537, affirming 43 Fed. 681, 50 Fed. 567), by which time at
least the America would ordinarily have arrived from Halifax, If
the parties cannot agree upon the amount, a reference may be taken
for the purpose.

Decrees accordingly.

THE GAMBETTA.

NEW ORLEANS, B, R. M. & C. A. STEAMSHIP CO,, Limited, v. WELTZIN
. et al.

(Circuit Court of Aﬁpeals, Fifth Circuit, February 17, 1896.)
No. 419.

1. SALVAGE COMPENSATION—ELEMENTS 0F COMPUTATION.

The exact value of property saved, where large, is but a minor element in
computing salvage, and, as it increases, the rate per cent. given is rapidly
reduced. It is compensation for actual service rendered, and a reasonable
gratuity for the benefit of commerce, that is contemplated, and not a fixed
percentage of the property saved. The Rita, 10 C. C. A. 629, 62 Fed. 764,
followed.
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2. SamME. . ‘

An award of $2,216.66% to a steamer for towing, under favorable con-
ditions, a disabled steamer from a point in the Caribbean Sea, near the
Island of Cozumel, about 520 miles, to the mouth of the Mississippi, held
abundantly sufficient, it appearing that the service occupied about two
and a half days, and delayed the salving vessel about 12 or 14 hours on
her trip to New Orleans, and that her value was about $100,000, and that
of her cargo $8,600, while the salved steamer was worth $25,000, and her
cargo §1,500.

Appeal from the District Court of the United States for the East-
ern District of Louisiana.

This was a libel in rem by the New Orleans, Belize Royal Mail
& Central American Steamship Company, Limited, against the
steamship Gambetta, Hjalmar Weltzin and others, claimants, to re-
cover for salvage services rendered by libelant’s steamer Breakwa-
ter. The district court rendered a decree awarding salvage in the
sum of $2,216.66%, and the libelant appealed, claiming that the
amount was insufficient.

dJ. Ward Garley, for appellant,
Horace L. Dufour, for appellees.

Before PARDEE and McCORMICK, Circuit Judges, and BOAR-
MAN, District Judge.

BOARMAN, District Judge. Libelant claims salvage compensa-
tion in the sum of $6,000 for rescuing defendant steamship Gambetta,
from a point in the Caribbean Sea, near to the Island of Cozumel,
and for towing her from that point to the mouth of the Mississippi
river, a distance of about 520 miles. The evidence shows that the
steamer Breakwater, while on her voyage from New Orleans to the
port of Belize, observed the Gambetta, lying outside of, and a few
miles distant from, the usual track of vessels, flying distress signals;
that she was disabled so that she could not rescue herself from the
situation she was then in by the use of her steam power; that the
Breakwater, on going to the steamer Gambetta, was engaged by the
captain thereof to tow her to the mouth of the Mississippi river; that
the Breakwater proceeded on her voyage to the port of Belize, and,
after having there discharged her outward cargo, and having taken
on her freight, etc, for New Orleans, on returning to the Gambetta,
she found her but little, if at all, imperiled by her conditions, im-
mediate surroundings, ete, and that, having made fast to her, pro-
ceeded on her return voyage, with said vessel in tow, at 12:15 p. m."
on May 12th, and reached the mouth of the Mississippi river safely
on May 14, 1894, at 6:45 p. m., and left the said steamship Gambetta
safely anchored at Port Eads at 7:45 p. m: on said 14th day of May;
that the Breakwater’s inward voyage was made under favorable con-
ditions of wind and sea, and she was delayed about 12 or 14 hours
in consequence of the tow. The value of the Breakwater was about
$100,000, and cargo $8,600. The value of the Gambetta, when deliv-
ered by her salvors, was about $25,000, and her cargo $1,500.

In The Rita, 10 C. C. A. 629, 62 Fed. 764, this court sums up the
several considerations to be observed in determining the amount of
a salvage award:
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“The exact value of the property saved, where large, is but a minor element
in computing salvage, and, as it increases, the rate per cent. given is rapidly
reduced. It is a compensation for actual service rendered. and a reasonable
gratuity for the benefit of commerce, that is couteinplated, and not a fixed
percentuge of the property saved.”

In Murphy v. The Suliote, 5 Fed. 100, Justice Bradley said:

“The amount of salvage that ought to be allowed for the services performed
depends upon several considerations; as, first, the extent and danger of the
services; secondly, the risk to which the vessel and other property employed
in the service were sxposed; thirdly, the value of the property saved, and
the risk of destruction by which it was imperiled.”

In The Sandringham, 10 Fed. 556:

“The amount awarded as salvage comprises two elements, viz. adequate re-
munetration, and a bounty given to encourage similar exertions in future
cases; the relative amount to depend on the special facts and merits of each
case.” See cases cited therein.

We have carefully examined the evidence in this case, and, apply-
ing the rules of law quoted above, we find that the services per-
formed by the libelant were a low order of salvage, and that the
award made in the district court is an abundantly sufficient allow-
ance for such services as weve rendered by libelant. The decree of
the district court is affirtaed.

OCCIDENTAL & 0. 8. 8. CO. v. SMITH et al. (two cases).
(Circuit Court of Appeals, Ninth Circuit. February 10, 1896,
Nos. 191, 192.

1. COLTASION—STEAMERS IN CnaxNrr—Foes. '

The steamship 0., entering the Bay of San Franecisco in a thick fog,
collided with the steamer . in the narrowest part of the Golden Gate,
which is about seven-eightbs of a mile wide., The . was coming out
of the bay, and was struck on her port bow by the bow of the ., which
penetrated nearly 10 feet. It was claimed by the O. that she was pro-
ceeding ‘“‘dead slow” near the northern shore, giving proper fog signals;
that she saw the C. half a mile distant, 215 points on her starboard bow,
and signaled an-intention to go to port. which was assented to; but that
the C., instead of going to port, turned in the oppogite direction, where-
upon the O. put her engines full speed astern, stopping her hieadway before
collision. Held, on a libel for causing the death of certain passengers
on the C.,, that if the claim that the O. was near the north shove, and that
the collision occurred considerably northward of mid-channel was true,
then, it the C. also was north of mid-channel, the vessels, on first perceiv-
ing each other, must have Dbeen head on, or nearly so, and that the Q.
consequently assumed all rivks of collision in signaling that she would go
to port, contrary to rule 15 of the international regulations, which requires
the vessels to pass port to port; and that, if the vessels were not nearly
end on, they must have been on crossing courses, the . having the C.
on her starboard side, and being bound by rule 16 to keep out of her way.

2. SamE,

Held, further, upon the evidence as to the distances traversed, and
especially from the force of the blow, that the (. must bhave been run-
ning over 10 knots an hour., and that the collision took place near mid-
channel; that the failure of the C. to go to port was due to the tide rip,
whiclh here sets northward across the channel to about midway thereof;
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and that the O. was in fault for not reversing as soon as she perceived that
the C. was not answering her helm, and for failing to tdke into consid-
eration the influence of the tide rip, which she knew to exist. 81 Ied.
338, affirmed.

8. SAME—STEAMERS 1N NARROW CHANNELS.

Steamers entering the Golden Gate into the Bay of San Francisco are
gubject to rule 25 of the International Code, which requires steam vessels
.10 narrow channels to keep on that side of the fairway which lies on their
starboard side, and an alleged custom by which large vessels take the
north side in entering, is bad in principle and contrary to law, and affords
no ground for-exempting a vessel from liabilities incurred by disregard-

ing the rule. :

Appeals from the District Court of the United States for the
Northern District of California. :

The history and facts of these cases are given in the opinion of
the district judge (61 Fed. 338) as follows:

“On the morning of August 22, 1888, between 9 and 10 o’clock, a collision
took place in the entrance of the Bay of San Francisco between the steam-
ships Oceanic and City of Chester. The latter vessel was sunk, and became
a total loss, and several passengers on board of her lost their lives. Among
those were Henry Smith and his daughter, Myrta Smith., Two actions were
instituted in this court against the Occidental & Oriental Steamship Com-
pany and the Pacific Coast Steamship Company, owners, pro hae vice, of the
Oceanic and City of Chester, respectively, as co-defendants, to recover dam-
ages for the death of these two persons,—one of the suits being brought
under section 377 of the Code of Civil Procedure of the state of California
by Eliza A. Smith, as administratrix of the estate of the deceased Henry
Smith, for herself and on behalf of Henry F. Smith and George C. Smith,
infants and children of the deceased, as their guardian, praying judgment
for the sum of $75,275; the other suit being brought under section 376 of the
same Code, also by Eliza A. Smith, to recover damages for the death of
Myrta Smith, an infant daughter of this plaintiff, in the sum of $20,000.
These actions were brought originally with a view to the plaintiffs availing
themselves of such common-law remedy as this court could afford by virtue
of theé judiciary act; but by a stipulation entered into by the parties, and
filed September 7, 1893, it was agreed that these two actions were admiralty
causes in personam, and should be treated as such. The causes were there-
upon transferred from the common law to the admiralty side of the court;
all objections and exceptions to the form of such proceeding, or of any pro-
ceeding prior thereto, as not being in accordance with the admiralty rules and
practice of this court, being expressly waived. It was further stipulated
in open court that the two causes should be consolidated for the purpose of
trial, and that separate judgments might be awarded in the cases. On the
1st of September, 1890, the Pacific Coast Steamship Company, as charterer
and lessee of the City of Chester, filed a petition in this court for a limita-
tion of its liability under sections 4282-4289, Rev. St. U, 8. Thereafter
such proceedings were had that a decree was entered, giving the Pacific
Coast Steamship Company the benefit of a limitation of its liability, and
fixing the extent of such liability at $75,—the appraised value of a small
boat saved from the wreck of the City of Chester. In view of this fact, the
libelants, on November 9, 1892, dismissed their action as to the Pacific Coast
Steamship Company, and thereupon the liability of the City of Chester was
eliminated from the case. * * * The Oceanic is a four-masted steamer of
3,808 tons register, with a length of 438 feet, a beam of 403 feet, and a draught
of 25 feet. She had been engaged in making voyages between the port of
San Francisco and the ports of Hong Xong and Yokohama. She was thor-
oughly equipped and appareled, completely officered and manned, and in
every respect a staunch and seaworthy vessel. On the morning of the col-
lision she was entering the harbor of San Francisco, having just returned
from one of her periodical trips to China and Japan. She carried, in addi-
tion to her cargo, about 1,000 passengers. She was leased by the White
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Star Company to the Occidental & Oriental Steamship Company. The City
of Chester was a steamship leased to and operated by the Pacific Coast
Steamship Company. She was used in the coasting trade, and at the time
was running between this port and that of Eureka, in this state. She had a
gross tonnage of about 1,100 tons, and a net tonnage of about 860 tons; was
about 205 feet in length, 32 feet in beam, and 16 feet in depth. On the morn-
ing of the collision she was just proceeding on one of ber regular trips,
laden with freight and passengers, and was making her way out of this port.
* * * The collision took place between half past 9 and a quarter of 10 on
the morning of August 22, 1888, at the inner entrance to San Francisco Bay,
known as ‘Golden Gate Channel’ It occurred at some point between Fort
Point and the land opposite, known as ‘Lime Point.’ The precise locality,
owing to the fog then prevailing, and the conflicting testimony on that point,
is somewhat involved in doubt, and can only be determined approximately.
For a better understanding of the locality, and the movements of the two
vessels, reference may be had to the accompanying maps
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“The width of the channel where the collision tock place is stated to be
about seven-eighths of a nautical mile, or, by chart measurement, about

5,200 feet. It is the narrowest point in the channel, and the whole body ot
Vvater is navigable, almosi from shore to shore. The sea, on that morning,
was calm. The tide was flood. The pilot on the Oceanic fixes low water at
6:15 in the morning. Ferdinand Westdahl, of the coast and geodetic survey,
fixes Tow water, by the tide tables, a little earlier,—5:33. The difference
is immaterial. At the time of the collision the flood tide liad been running
in for about three hours and a half, or nearly four hours. The testimony
shows that in entering the channel the young flood tide makes on along the
south shore, striking the land just outside of Fort Point, and from there
deflects, and sheers off across the chanmnel, nearly due north, towards Lime
Point, until it reaches about mid-channel,—~sometimes beyond- it, depending
upon the force of the current,—where it resumes the same course as the true
tide coming in mid-channel. The evidence shows that there is a tide rip of
considerable force from Fort Point to mid-channel, deflecting the course
of vessels entering it, and making it necessary that in crossing the current
outward they should starboard their helms, to make the rip and preserve
their courses.”

After a full and complete analysis of the evidence, the considera-
tion of the statutes and rules of navigation, and review of adjudged
cases of similar kind, the opinion of the district judge gives the con-
clusion arrived at as follows:

“In view of these established rules of navigation, the conclusion is reached
that the Oceanic was at fault in her movements, and failing to use ordinary
care in attempting to pass the City of Chester, and she is mutually respon-
sible with the City of Chester for the damages resulting from the collision.”

In accordance with the opinion of the court, decrees were entered
in the case of Henry F. Smith et al. v. Occidental & Oriental 8. 8.
Co. in favor of the libelants for $10,000 and costs, and in the case of
Eliza A. Smith v. Occidental & Oriental 8. 8. Co. in favor of the
libelant for $1,000 and costs; and in each case the Occidental &
Oriental 8. 8. Co. appealed.

W. H. L. Barnes and Frank Shay, for appellant
Clinton M. White and Wm. H. Cobb, for appellees.

Before GILBERT, Circuit Judge, and HANFORD and HAW-
LEY, District Judges.

HANFORD, District Judge (after stating the facts). The appel-
lant contends for the reversal of the decrees upon the ground that,
in order to make out a case against the Oceanic, it was 1ncumbent
upon the plaintiff to prove by a preponderance of the evidence the
commission of some act which should not have been committed, or
the omission of some duty which should have been performed, and
which act of commission or omission on the part of the Oceanie
was the direct or approximate cause of the injury complained of;
and that there was a total failure to introduce such proof, there
being no proof whatever showing negligence in the conduct of the
Oceam(‘ It is ingisted that as the Qceanic entered the Golden Gate
its officers and crew were at their proper stations; that an efficient
lookout was kept, and proper discipline mamtalned that the Oceanic
was in all regpects found and equipped in the most complete manner
and was under perfect command; that the proper fog sigual waq
given, and had been given by blasts of the steam whistle éountiing
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at intervals of less than a minute for several hours preceding the
collision; that for a considerable time preceding the collision the
speed of the Oceanic had been moderate, running from half speed
to slow, dead slow, and with several stops, and for 11 minutes pre-
ceding the collision her speed had been dead slow, with only suffi-
cient movement of her engines to maintain steerage way; that the
master and pilot of the Oceanic saw the Chester through the fog at
a distance of half a mile, 2} points off the starboard bow of the
Oceanic; that the Chester was moving at full speed; that the Oce-
anic immediately sounded two blasts of the steam whistle, indicating
her purpose to go to port and pass on the starboard side, and at
the same time the helm of the Oceanic was put hard a-starboard;
that the master of the Chester answered said signal with two blasts
of the steam whistle, which meant that the Oceanic’s signal was un-
derstood, and that the Chester assented, and would act accordingly;
that in a short interval the same signals were again interchanged;
‘that, if the Chester had acted according to the signals given and re-
sponded to, the vessels would have passed each other safely; that
after the second interchange of signals the master of the Oceanic
observed that the Chester did not go to port pursuant to her signal,
but turned in the opposite direction; he then instantly ordered the en-
gines of his vessel to be put to full speed astern, and the order was
immediately obeyed; that said order was given and obeyed about
two minutes before the collision occurred; that at the time of the col-
lision the Oceanic’s headway had been stonned, and she was begin-
ning to move backward; that the Chester swung around and strusk
the prow of the Oceanic, and was so injured by force of the blow that
she sank.

An important fact established by uncoutradicted testimony is the
fact that the flood tide, entering San Francisco harbor, makes in
along the south shore, striking the land just outside of Fti. Point,
and from there deflects and sets with a strong current nearly due
north towards Lime Point until it reaches about mid-channel, where
it turns, taking a straight course into San Francisco Bay. The nar-
rowest part of the entrance to San Francisco Bay is between Ft.
Point and Lime Point, and this current setting northward from Ft.
Point when the tide is flooding creates a tide rip rendering naviga-
tion across it extremely difficult. A vessel outward bound, upon
striking the tide rip, is liable to be deflected from her course and
slewed to starboard by force of the current. Another fact is that
the collision occurred somewhere between Ft. Point and Lime Point.
Asg the City of Chester, after signaling that she would go to port,
behaved exactly as she would if caught by the tide rip, it is natural
to infer that the vessels, at the time of signaling to each other, were
both on the south side of mid-channel; and, as the first signal was
given by the Oceanic, counsel for the appellant have labored to
convince the court that in entering the Oceanic hugged the north
shore, and that the collision actually occurred a considerable dis-
tance to the northward of mid-channel. To illustrate the testimony
and indicate the course of the Oceanic from a point two miles out-
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side of Point Bonita and the place of the collision, the. accompany-
ing map was introduced by the appellant:

The course of the Oceanic from the ocean outsule the headlands
to the -place of the collision near Lime Point, is indiecated on this
map by a straight black line, and the course of the City of Chester
by the black line curving to the point of meeting the Oceanic, and the
sweep of the tide around Ft. Point is indicated by the eurving black
lines. - The course of the Oceanic as indicated by this diagram was
changed when off Point Bonita, from N. E. by E. to N. E. } E., tak-
ing her across the channel and across the course of outward-bound
vessels. If the court should find as a fact that the course of the
Oceanic in entering, and her position at the time of coming in sight
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of the City of Chester, were as claimed by the appellant, such find-
ing would not exculpate the Oceanic, unless the position of the
Chester was south of mid-channel; for if, at the time of giving pass-
ing signals, both vessels were near mid-channel, or if the positions
and courses of the two vessels made it necessary for them to pass
each other in the narroews, and on the same sidée of mid-channel, the
law of the road required each to turn to the right, so as to pass
each other port to port. And the Oceanic, in taking the initiative
by signaling to pass on the starboard hand, assumed the risk of all
consequences. If both vessels were north of mid-channel, in that
comparatively narrow passageway, they must have appeared to
cach other at a distance of half a mile t¢ have heen approaching each
other end on, or nearly so. Each vessel was therefore required, by
article 15 of the revised international rules and regulations for pre-
venting collisions at sea, adopted by act of congress of March 3,
1885 (23 Stat. 438-441), to alter her course to starboard, so as to pass
on the port side of the other. If, however, they were not meeting
end on, or nearly so, then necessarily the two vessels were on cross-
ing courses, and the Oceanic had the Chester on her starboard side,
and it was made her duty, by article 16, to keep out of the way of the
other vessel, and failure to do so in view of the claim made on her be-
half that she was officered, manned, and equipped in the most per-
fect and complete manner, and under perfect command, was inex-
cusable. The position in which the witnesses for the appellant place
the Oceanic, hugging the north shore, proves too much, for the col-
lision could not have occurred without fault on the part of her of-
ficers. Unless the City of Chester, from a position southward a sufli-
cient distance to justify passing under a starboard helm, changed
her course, and crossed the channel, she could not have swung side-
ways against the bow of the Oceanic, as counsel for the appellant
would have us believe. This theory is contrary to the evidence,
and wholly unreasonable. There is no probability that the Chester
threw herself across the bow of the Oceanic, unless she was deflected
from her course by the tide rip, and according to the testimony the
current would not have sufficient force to have caused the misad-
venture so far north of mid-channel, as the witnesses for the appel-
lant have located her. We consider, therefore, that the district court
was right in finding that the place of the collision was near mid-
channel, and, if it were not so, the appellant would fare no better
in the result. This court might well affirm the decrees of the dis-
trict court for the reasons given in the opinion of the district judge.
We have deemed it proper, however, in view of the earnest manner
in which able counsel have presented the cause for the appellant,
to give careful attention to the evidence and all the facts appearing
in the record, and, having done so, we have, nevertheless, been led
to the same conclusion as that announced by the district court.
This case affords an opportunity which should not be lost for em-
phasizing another important rule for preventing collisions, which
must be observed by navigators. This is found in article 21 of the
international rules, above referred to, and article 25 of the aet of
August 19, 1890 (1 Supp. Rev. St. [2d Ed.] 781-788), which reads as
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follows: “In narrow channels every steam vessel shall, when it is
safe and practicable, keep to that side of the fair way or mid-
channel which lies on the starboard side of such vessel.” The stat-
utes of California contain a similar provision, to which reference was
made in the opinion of the district judge. This rule was v olated
by the Oceanic in entering the Golden Gate on the occasion of the
disaster involved in these suits, and the only excuse offered for tak-
ing the north side is that it is customary for large vessels in enter-
ing to take the north side. We cannot find in the testimony or ar-
gument of counsel any attempt to give a reason for the alleged cus-
tom, and, if it be true that there is such a custom, it is bad in prin-
ciple, and contrary to law, and the courts will not recognize it as
affording any ground for exempting a vessel from liabilities incurred
by disregarding the law. The Victory, 15 C. C. A. 490, 68 Fed. 395;
The Britannia, 153 U. 8. 130, 14 Sup. Ct. 795. The decrees o. the
district court are affirmed, and the causes remanded for further pro-
ceedings in accordance with this opinion.

THE ALDLNE.
HALL v. THE ALENE.
(District Court, S. D. New York. April 27, 1896.)

CoLLISION—STEAM AND SAIL—F06—8cH00NER’'S CHANGE OF CoURSE—CONFLICT
OF BEVIDENCE—DPO0SSIBLE NAVIGATION—REVERSING—STOPPING POWER.

The schooner H., close-hauled, heading about N, by W. on her starboard
tack, and bound for New York, came in collision off Cape Henry with the
steamship A., heading south. There was moderate fog. The steamer,
hearing the schooner’s fog horn apparently broadening off on her port bow,
ported. Soon after the schooner came in sight, when apparently about
1,500 feet distant, and she was seen to be crossing ahead of the steamer’s
course, whereupon the steamer’s helm was put hard-a-starboard, and so
continued until collision. The steamer slowed and reversed; she claimed
that the schooner when from 500 to 800 feet distant luffed so as to bring
her port side against the steamer's stem. The schooner contended that
there was no change in her course. Both agreed that the angle of colli-
sion was from 5 to 8 points: Held (1) upon an analysis of the navigation,
that from the admitted bearings of the vessels when first seen, and the
angle of collision, there must have been a change of course as contended
by the steamer; (2) that the collision would have been avoided but for
thig change of course; (3) that the steamer reversed as soon as this change
was apparent, and was without fault, some unverified estimates of her
stopping power being discredited.

In Admiralty—Collision.

Wilcox, Adams & Green, for libellants.
Wheeler & Cortis, for claimants.

BROWN, District Judge. The above libel was filed by the own-
ers of the three-masted schooner John W. Hall, against the steam-
ship Alene to recover the damages for the loss of the schooner
through a collision with the Alene at about 2 p. m. of May 5, 1895,
at sea about 140 miles west of Cape Henry. The schooner sank a
few minutes after the collision and became a total loss.



