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urative only, it may be a good trade-mark, notwithstanding it is also
indirectly or remotely descriptive.,” In the case at bar the good-
will of complainant is not trespassed upon, since neither it nor the
defendant uses the word “imperial” as a mark of origin. The decree
is affirmed.

HOSTETTER CO. v. BOWER.
(Cireuit Court, 8. D. New York. May 11, 18906.)

1. TRADE-MARK—UNFAIR COMPETITION—CREDIBILITY OF WITNESSES.
Witnesses hired by the manufacturer of a proprietary medicine to secure
evidence against suspected infringers are not disinterested, and their tes-
timony should be scrutinized with unusual caution.

2. SAME—WEIGHT 0F EVIDENCE.

Testimony of witnesses hired to secure evidence against infringers, that
they purchased of defendant imitation bitters, put up in genuine boitles
procured for the purpose, held insufficient, where they relied solely on opin-
ions formed from tasting the liquid, and where they were opposed by
the testimony of defendant and his employés and others, that the bitters
s0 sold were genuine, and that he had never procured or sold any imita-
tion article.

This was a bill in equity by the Hostetter Company against Simon
Bower, for alleged infringement of trade-marks and unfair competi-
tion in trade. Final hearing on pleadings and proofs.

Albert H. Clarke and James Watson, for complainant.
Charles Putzel, for defendant.

COXE, District Judge. This cause turns solely upon a question
of fact. The bill is based upon alleged unfair competition in trade.
The defendant, who is a retail liquor dealer, is charged with fraud in
selling as the genuine bitters of the complainant a cheap imitation
thereof manufactured by one Emil Becker. It is alleged that he
deceives the public by purchasing the spurious article in large quan-
tities and selling it to his customers from bottles which once con-
tained the genuine Hostetter Bitters and still retain the complain-
ant’s labels and trade-marks.

The charge against the defendant is a serious one. He is accused
of perpetrating a petty and contemptible fraud by which, for a paltry
reward, he cheated not only the complainant but his own customers
as well. The burden is upon the complainant to establish this
charge by a clear preponderance of proof. Nothing must be left to
conjecture or guesswork. The witnesses called for the eomplainant
are not disinterested; they are paid by the complainant to secure
evidence against infringers upon its rights. Although there is
nothing in their conduct to warrant the superlative denunciation
which has been heaped upon them, it cannot be denied that their tes-
timony must be scrutinized with unusual caution. They say that
on several occasions at the defendant’s place of business they pur-
chased bogus bitters which were poured from genuine bottles. The
defendant concedes the sales, but says that on each occasion he sold:
the genuine article. The proof that the bitters were spurious. is.
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confined to the opinions of the complainant’s witnesses who tasted the
bitters.. Several bottles were produced before the examiner sealed.
The seal has not been broken. No analysis of their contents has been
made.. They may contain imitation bitters and they may contain
genuine Hostetter Bitters. The genuine and the counterfeit are
alike in appearance and are somewhat similar in taste. The wit-
nesses who give their opinion from taste merely may be mistaken.
In short, the complainant’s proof is not free from doubt. When,
however, the testimony stands contradicted by every one connected
with the transaction on behalf of the defendant, the court would
hardly be justified in saying that the complainant has sustained the
burden which the law places upon it. The defendant swears that he
never bought bitters of any kind of Becker, and Becker swears that
he never sold bitters of any kind to defendant. Both are corroborat-
ed by their employés. The defendant says that for 21 years he has
sold the genuine Hostetter Bitters, and never sold any spurious bit-
ters; that the bitters sold to the complainant’s witnesses were gen-
uine, In this the defendant is corroborated by his two barkeepers.

Without pursuing the discussion further, it is thought that the
complainant has failed to prove the alleged fraud by testimony
which outweighs that of the defendant. .The denial is as broad and
as well sustained as the accusation. The argument for the defend-
ant might be stated even more strongly, but it is not necessary. In
order to recover, the complainant must preponderate the defendant.
In this the complainant has failed.

It follows that the bill must be dismissed, with costs.

NATIONAL HARROW CO. v. QUICK et al.
(Circuit Court of Appeals, Seventh Circuit. May 4, 1896.)
No. 278.

1. PATENTS—WHAT CONSTITUTES ANTICIPATION.
To constitute anticipation, it is encugh that a like structure had been
in well-established use, whether it originated in design or by accident.
2. SaME—INVENTION—SPRING-TooTH HARROWS.
The Reed patent, No. 201,946, for 1mprovements in harrows, construed,
and held void for want of invention.
67 Fed. 130, affirmed.

Appeal from the Circuit Court of the United States for the Dig-
trict of Indiana.

The appellant, the National Harrow Company, brought this suit against
the appellees, Frank Quick and E. Lindahl, to obtain an injunction against
infringement of letters patent No. 201,946, issued April 2, 1878, to De Witt
C. Reed, assignor of the complainant, for improvements in harrows, The
specification -and drawings of the patent, excepting formal parts, are as
follows, - .

“My invention relates to improvements in harrows, and more particularly
to that class of harrows wherein the teeth are spring teeth, or of bow form.
My invention consists more particularly in a novel means for adjusting the
tooth so as to give to -its point a greater or less depth of cut, which is ef-
fected by making that portion of the tooth which is adjacent to the frame



