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failed to account for moneys received by him, belonging to the
United States, and that he retains such money in his possession.
Upen such allegations there can be no recovery for specific articles
or goods not accounted for.

MOTEY v. PICKLE MARBLE & GRANITE CO.
(Circuit Court of Appeals, Eighth Circuit. April 13, 1896.)
No. 703.

1. TRIAL—INSTRUCTIONS—DIRECTING VERDICT.

It is the duty of the court at the close of the evidence to direct a verdict
for the party who 13 clearly entitled to recover when it would be its duty
to set aside a verdict in favor of his opponent if one were rendered.

2. NEGLIGENCE—PERSONAL INJURIES—PROXIMATE CAUSE.

An injury that is the natural and probable consequence of acts of neg-
ligence is actionable, but an injury that could not have been foreseen or
reasonably anticipated as the probable result of the negligence is not
actionable.

3. MASTER AND SERVANT—ASSUMPTION OF RISKS.

A servant assumes the ordinary risks and dangers of the employment
upon which he enters, so far as they are known to him, and so far as
they would have been known to one of his age, experience, and capacity
by, the use of ordinary care. .

4, SAME—NEGLIGENCE OF BoTH PARTIES.
If the negligence of a servant is one of the proximate causes of his in-
jury, he cannot recover of his master, even though the negligence of the
master also contributed to it.

5. SAME—CONTRIBUTORY NEGLIGENCE.

A servant is bound to exercise a degree of care commensurate with
the character of his occupation and the occasion, and which a reasonably
prudent person would employ under like circumstances to protect himselt
from injury; and if he fail to exercise that care he cannot recover for an
injury to which his own negligence contributed.

6. Samg.

Plaintiff was employed by the superintendent of a marble company to as-
sist him in hauling slabs of marble on a spring wagon. They loaded 14
slabs, each about 314 feet wide, 9 feet long, and 3% of an inch thick, placing
7 on each side of the wagon on their edges, and leaning slightly outward
against the stakes on either side of the wagon. This left a vacant space in
the middle, in which plaintiff and the superintendent stood, each holding a
stick crosswise between the almost vertical slabs to prevent them from tip-
ping down while the wagon was in motion. After proceeding some distance
it was found that the slabs on one side of the wagon were rubbing and
chipping, and the wagon was stopped, and the superintendent took his
brace from between the slabs. He then directed plaintiff to remove his
brace, and to pull one of the slabs apart from the others, so that he could
place paper between them. Plaintiff removed his brace, and took hold of
the slab to pull it towards him, when the slabs on the other gide fell upon
both men, and broke plaintift’s leg. Held, that plaintiff could not recover
from the marble company, for the danger and risk were plain and open, so
that if the superintendent was negligent, plaintiff was also negligent, and
the action of both contributed to the injury.

7. SsME—ExPERT EVIDENCE.

It was proper In such case to exclude the testimony of a person having
much experience in hauling marble slabs, on the question whether he
would consider it safe to draw slabs in this manner with a man standing
between them and no frame to keep them from falling in upon him, or
whether an ordinarily prudent man would draw slabs with only two sticks
to keep them from falling; for defendants were not drawing slabs at the
time of the accident, but were reloading them with the wagon at a stand-
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still, and, in any event, the facts were so plain and open to the common
understanding that there was no necessity for resorting to the opinions
of witnesses.

8. BAME—EVIDENCE OF CHANGE AFTER ACCIDENT.
Evidence that, after the accident, the master repaired his machinery,
or adopted a different method of conducting his business, is inadmissible
to prove his negligence at the time of the accident,

In Error to the Circuit Court of the United States for the Eastern
District of Arkansas. '

W. F. Hill and H. F. Auten, for plaintiff in error.
Henry Hitcheock, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. The chief complaint in this case is
that, at the close of the plaintiff’s evidence, the court below directed
the jury to return a verdict in favor of the defendant, and judgment
was rendered accordingly. David Motey, the plaintiff in error, sued
out this writ to reverse that judgment. His action was for dam-
ages for a personal injury, which he alleged was caused by the negli-
gence of the Pickle Marble & Granite Company, the defendant in
error. The facts established were these: )

The plaintiff was a laborer 34 years of age. The superintendent
of the marble and granite company was at work with a horse, driver,
and platform spring wagon, hauling slabs of marble from the depot
to a bath house in Hot Springs, in the state of Arkansas. He was
handling some marble slabs in front of the bath house when the
plaintiff stopped there, and the superintendent hired him to assist.
He asked the plaintiff if he had ever done that kind of work before,
and the latter replied that he had not. The superintendent said, “If
you are willing to do what I tell you to do, everything will go on
all right.,” And thereupon the plaintiff went to work, and assisted
the superintendent to unload some marble slabs from the wagon.
‘When this was accomplished, they went to the depot and again load-
ed the wagon.  This wagon was provided with a row of stakes on
each side, and a driver’s seat in front, and was 12 feet long and 6
feet wide. The plaintiff and the superintendent loaded upon this
wagon 14 slabs of marble. Each of these slabs was about 9 feet
long by 31 feet wide, and about § of an inch thick. They loaded
these slabs upon their edges, and placed 7 of them almost vertically
against the stakes on each side of the wagon. This left a space of
4 or 5 feet between the 7 slabs on the right side and the 7 slabs on the
left side, in which the superintendent and plaintiff stood as the
wagon moved away from the depot. They had placed the slabs so
nearly plumb that they would not stand to ride, but would fall in,
unless they were held in place in some way. To prevent their fall-
ing, the superintendent procured two sticks, and, as the wagon start-
ed, he stood on the rear of the wagon and held one of them ecross-
wise, between the sets of slabs and against their tops, and the plain-
tiff, by his direction, stood on the forward end of the wagon and
held the other in a like position, to prevent the slabs from tipping
down into the middle of the wagon. When they had proceeded about
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a block in this way, they found that 3 of the slabs on the right side
of the wagon were rubbing and chipping, and that it was necessary
to put some paper between them to prevent their injury. There-
upon they stopped the horse, the superintendent took his brace from
between the sets of slabs and directed the plaintiff to remove his, and
to pull one of the slabs upon the right side apart from the others
so that he could put some paper between them. The plaintiff took
his brace out, and took hold of the slab to pull it over towards
him, when the siabs on the left side of the wagon fell upon both
men, and broke the plaintift’s leg.

It is the duty of the trial court at the close of the evidence to direct
a verdict for the party who is clearly entitled to recover where it
would be its duty to set aside a verdict in favor of his opponent if
one were rendered. Railway Co. v. Davis, 10 U. 8. App. 422, 3 C.
C. A. 429, and 53 Fed. 61; Gowen v. Harley, 12 U. 8. App. 5(4 585,
6 C. C A 190, 197, and 06 Fed. 973, 980; Rallw(w Co. v. WIoseleV,
12 U. 8. App. 601, 604, 6 C. C. A. (i41, ('543, and 57 Fed. 921, 922,
923; Reynolds v. Railway Co., 16 C. C. A. 435, 437, 438, (9 Fed. 808,
810. An injury that is the natural and probable consequence of
acts of negligence is actionable, but an injury that could not have
been foreseen or reasonably anticipated as the probable result of the
negligence is not actionable. Railway Co. v. Elliott, 12 U. 8. App.
381, 886, 5 C. C. A. 347, 349, and 55 Fed. 949, 951, 952. A servant
assumes the ordinary neks and dangers of thu employment upon
which he enters, so far as they are known to him, and so far as they
would have been known to one of his age, experience, and capacity
by the use of ordinary care. Manufacturing Co. v. Erickson, 12 U.
S. App. 260, 265, 5 C. C. A. 341, 343, and 55 Fed. 943, 946. If the
negligence of the servant was one of the proximate causes of his
injury,—if his own negligence contributed to the unfortunate re-
sult,—he cannot recover of his master, even though the negligence of
the master also contributed to it. Railway Co. v. Davig, 10 U. 8.
Avpp. 422, 426, 3 C. C. A. 429, 431, and 53 Fed. 61, 63; Railway Co.
v. Moseley, 12 U. S. App. 601, 604, 608, 6 C. C. A. 641, 643, 646, and
57 Fed. 921, 922, 923, 925. Tt is the duty of the servant to exercise
that degree of care, commensurate with the character of his occupa-
tion and the occasion, which a reasonably prudent person would
employ under like circumstances in order to protect himself from
injury; and, if he fails to exercise that care, he cannot recover of the
master for an injury to which his own negligence has contributed.
Gowen v. Harley, 12 U. &, App. 574, 585, 6 C. C. A. 190, 197, and 56
Fed. 973, 980; Railway Co. v. Jarvi, 10 U. 8. App. 439, 44§, 3 C. C.
A. 433, 436, and 53 Fed. 65, 68.

These are indisputable principles of the law of negligence. The
reasons of their being and some of the authorities which sustain
them will be found in the opinions we have cited, and it is difficult
to perceive how, upon the state of facts before us, a verdict for
the plaintiff could have been sustained in this case under these
rules. It is clear that this accident was caused by depressing the
right side of the spring wagon by the extra weight of the two men
and correspondingly elevating the left side, until the almost verti-
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cal slabs were tipped in upon the legs of the men, who together
caused the disaster. The danger and risk of this accident and injury
cannot be said to have been latent or hidden. A laboring man, 34
years of age, cannot be presumed to be ignorant of so common an
effect of the law of gravitation. He must have known that the
weight of 300 pounds placed on one side of the platform of a spring
wagon would tilt it. He could not have been ignorant of the fact
that a very slight horizontal movement of the top of a heavy marble
slab, 3 feet wide and § of an inch thick, which stood vertically on
its edge, would cause it to fall. He must have known that these
slabs were so nearly vertical that they were liable to fall from any
movement of the platform, for he and the superintendent had load-
ed them, and they had just been holding braces between them to
prevent this very catastrophe. He removed his brace from between
the sets of marble slabs, threw his weight upon the right side of
the wagon, seized the slab to raise it, and thus caused or assisted
to cause the slabs on the left side fo fall upon himself and his com-
panion. How, then, could he recover of the defendant for his in-
jury?

Counsel for the plaintiff write in thelr brief:

“The danger of the marble falling was evidently not so apparent as to at-
tract the attention of an ordinarily prudent man, for the superintendent him-

self was in the same position, and was caught dud injured at the same time
as Motey.”

If this be true, then the defendant was guilty of no actionable
negligence here, and the plaintiff cannot recover; for an injury that
could not have been foreseen or reasonably anticipated by an ordina-
_rily prudent man as the natural result of the negligence is not
actionable. Railway Co. v. Elliott, supra. If, on the other hand,
this sfatement of counsel is 1nc0rrect and if thls injury could have
been foreseen or reasonably ant1c1pated by an ordinarily prudent
man, then the plaintiff could have foreseen and anticipated it. He
must be presumed to have been an ordinarily prudent man, for there
is no evidence that he was not. He had every opportunity to fore-
see and anticipate the result. The danger and risk were neither
secret nor occult. They were plain and open. They were but some
of the ordinary risks and dangers of the employment in which he
was engaged. They were dangers and risks which, under the well-
egtablished rules of law, he had himself assumed. If the super-
intendent was negligent, then the plaintiff was; and if the negli-
gence of either or of both caused the injury, then the negligence of
each contributed to it. A verdict for the plaintiff could not have
been sustained upon this state of facts, and the court properly in-
structed the jury to return a verdict for the defendant.

It is assigned as error that the court below refused to permit a wit-
ness who had had much experience in hauling marble slabs to testify
whether or not he would consider it safe to draw marble slabs, with
a man standing between them, and no frame to keep the marble
from falling in; whether or not an ordinarily prudent man would
draw marble slabs in that way; and whether or not the two sticks
used to keep the marble slabs from falling over were suitable or rea-
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sonably safe appliances for protecting the lives of employés engaged
in drawing marble. But there was no error in this ruling. There
are at least two fatal objections to this testimony: First. It hadno
relevancy to the issue. The defendant was not drawing slabs, but
reloading them, and its horse was standing still when this accident
occurred. It was not using sticks or any other appliances to keep
the marble from falling in, but had necessarily removed those ap-
pliances, so that it might replace the slabs. Second. The propos-
ed testimony was but the opinion of a witness, drawn from faects
upon which any man of ordinary ability and capacity was capable
of forming a sound judgment. The rule is that a witness must state
facts and not opinions. The exception to the rule arises from the
necessity of the case. It is that 1the opinion of witnesses possessing
peculiar skill or knowledge may be received, whenever the facts
are such that inexperienced persons are likely to prove incapable of
forming a correct judgment without such assistance. There is noth-
ing in the subject-matter or in the facts surrounding this issue that
was not plain and open to the common understanding. There was
no necessity for the opinion of witnesses to enable the jury to form
a correct judgment, and when the necessity ceases the operation
of the exception ceases. The court properly excluded the testimony.
Railway Co. v. Farr, 12 U. 8. App. 520, 526, 6 C. C. A. 211, 215, and
56 Fed. 994, 998; Graham v. Pennsylvania Co., 139 Pa. St. 149, 159,
21 Atl. 151; Hopkins v. Railroad Co., 78 Ill. 32; Indemnity Co. v.
Dorgan, 16 U. 8. App. 290, 297, 7 C. C. A. 581, 584, and 58 Fed. 945,
948; Hinds v. Keith, 13 U. 8. App. 222, 227, 6 C. C. A. 231, 234, and
57 Fed. 10, 14.

It is assigned as error that the court refused to permit the intro-
duction of testimony to prove that the defendant used other appli-
ances than the two sticks to keep the marble slabs in position while
drawing them from the depot after the accident. But there was no
error in this ruling. Evidence that, after the accident, the master
repaired his machinery, or adopted a different method of conducting
his business, is inadmissible to prove his negligence at the time of
the accident, because a rule that such evidence is competent would
impose a penalty upon the master for making such repairs and
changes, would constitute them a confession on his part of a prior
wrong, and would thus deter him from improving his machinery and
his methods. Such evidence is also inadmissible because it has no
legitimate tendency to prove that the machinery and methods were
not reasonably safe and suitable for use in the conduct of the busi-
ness at the time of the accident. Railway Co. v. Parker, 12 U. 8.
App. 182,135, 5 C. C. A. 220, 222, and 55 Fed. 595, 597; Railroad Co.
v. Hawthorne, 144 U. 8, 202, 208, 12 Sup. Ct. 591; Morse v. Railway
Co., 30 Minn. 465, 16 N. W. 358; Nalley v. Carpet Co., 51 Conn. 524;
Corcoran v. Peekskill, 108 N. Y. 151, 15 N. E. 309; Railroad Co. v.
Clem, 123 Ind. 15, 18, 23 N. E. 965; Shinners v. Proprietors of Locks
& Canals, 154 Mass. 168, 28 N. E. 10; Hodges v. Percival, 132 Til.
53, 23 N. E. 423; Dougan v. Transportation Co., 56 N. Y. 1.

The judgment below must be affirmed, with costs, and it is so
ordered. ’
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GUBBINS v. LAUTENSCHLAGER et al,
(Circuit Court, 8. D. Iowa, E. D. March 2, 1896.)

1. CONTRACTS—ACCEPTANCE OF WORK.

Plaintiff made a contract with defendants, in the form of a proposal and
acceptance, referring to certain plans and specifications, for the erec-
tion of a slaughtering and packing house, with machinery. The contract
provided, in reference to manner of performance, that plaintiff covenanted
“to furnish and perform in a complete manner, and in accordance with the
specifications, * * * and to the entirc satisfaction of H. & 8., superin-
tendents, * * * the entire,” etc. The specifications provided that plain-
tiff should be held strictly to execute the work, use the materials de-
scribed, submit, as to the character of material and work, to the judg-
ment of the superintendents, and replace any material not, in their judg-
ment, in accordance with the specifications; and that, after notice in
writing to plaintiff of defects, the defendants might remedy them at his ex-
pense, if he neglected to do so. The contract also provided that the final
payment should not be made to plaintiff, except on condition of his giving
a bond to protect defendants from loss by defects in the machinery. Held,
that it was not necessary for plaintiff, in an action on the contract, to
show a written acceptance of the work by the superintendents.

2. SAME—CoNDITION PRECEDENT.
Held, turther, that it was not necessary to prove acceptance by the super-
intendents of the work done and materials furnished, as a condition prece-
dent to a recovery on the contract.

SAME—PERFORMANCE.

It appeared as a fact that the specifications to which reference was
made in the contract called for the furnishing, as the refrigerating machine
of the plant, of a particular, secondhand machine, which defendants had
themselves selected. Held, that an objection to the performance of plain-
tiff’s eontract, resting upon the failure of the machine, so selected by de-
fendants, to do work required of it, was not sufiicient to defeat plaintift’s
recovery.

4. SAME—NOTICE OF DEFECTS.

Held, further, that notices, given by the superintendents to plaintiff, that
certain parts of the machinery were “worthless and dangerous, not fit
for use, liable to cause damage, their construction in direct violation of the
contract,” without other specification of the nature of the alleged defects,
were insufficient as notices to require plaintiff to replace such parts of the
machinery, or to defeat his right to recover therefor.

&

&

SAME—COMPLETION.

Held, turther, that plaintiff could not recover for labor or materials ex-
pended in trying to bring the plant to a satisfactory condition, even
though so expended after a time when plaintiff would have been justified
in treating his contract as performed, and leaving the work.

6. SAME—TiME.

Ifeld, turther, that, in the absence of anything to show that time had been
made of the essence of the contract, defendants could not recover upon a
counterclaim, in the action on the contract, for expenses and losses arising
from plaintiff not completing the contract at a date at which he had said
he would try to complete it.

. SAME—WAIVER OF DEFENSES.

Held, further, that defendants, by failing to set up in their answer that
plaintiff had failed to show that there were no claims for labor or mate-
rials which might be liens on the plant, and to furnish a bond to protect
defendants frem loss, had waived the requirements that such proof and
security should be given, as a condition of making the final payment, and
were not entitled to insist on this defense upon the argument of the cause.
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