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doubtful whether, under the pleadings as they appear to have been
framed, the defendants below were in a position to assert as a de-
fense to the action that the plaintiff was barred of his right to re-
scind his subscription by the insolvency of the defendant bank.
No such defense was pleaded either by the bank or its receiver, nor
were any facts pleaded with a view of creating an estoppel; and,
in the absence of such pleas, it may be questionable whether such
defenses were open for consideration. But, be this as it may, we
think, for the reasons heretofore stated, that the circuit court very
properly declined to instruct the jury that the plaintiff could not
recover because of the insolvencv of the defendant bank.
Tt is further suggested in behalf of the plaintiffs in error that,

even if it be conceded that the question whether the plaintiff had
exercised proper diligence in bringing a suit to rescind his subscrip-
tion was properly submitted to the jury, yet that the charge of the
trial court touching the degree and kind of diligence that the plain-
tiff was bound to exercise when he discovered that he had been de-
frauded was indefinite and insufficient. With reference to this sug-
gestion, it is only necessary to say that we have examined the charge
of the trial court upon these points, and are satisfied that it was
substantially correct, and that none of the exceptions taken thereto
are of sufficient importance to justify a reversal of the case. The
I'p.sult is that the judgment of the circuit court must be, and it is
hereby, affirmed.

UNITED STATES v. CHARLES et al.
(Circuit Court of Appeals, Eighth Circuit. April 17, 1896.)

No. 681.
CONTRACTS-UNKKOWN CIRCUMSTANCES.

The government advertised for proposals for carrying the mails be-
tween and V., and one C., having made a bid which was accepted, en-
tered into a contract with the government for carrying the mails between
said places. After C. had entered upon the performance of such con-
tract, he discovered that, some time before the advertisement for bids,
the post office at V. had been discontinued,-a fact which had been over-
looked by the government when advertising for bids,-and that it was
necessary to carry the mails destined for that place to Q., a town on the
further side of a wide river which flowed between V. and Q., and which
must be crossed by a ferry. A demand for additional compensation hav-
ing been refused, C. abandoned his contract. Held, that he was entitled
to do so, and incurred thereby no liability. Held, further, that a contract
will not be enforced when it appears to have been based on the supposed
existence of a certain fact which furnished the motive for entering into
the agreement, if it subsequently transpires that the assumption on which
the contract was based was erroneous.

In Error to the District Court of the United States for the Dis-
trict of Kansas.
This suit was brought by the United States against Grovener C. Charles

and against his surety, Frank G. Charles, to recover damages for the non-
performance by the defendant Grovener C. Charles of a contract to carry
the mail from Galveston, Tex., to Velasco, Tex. The post-office department
advertised in the usual way, on February 1, 1890, for proposals to carry the
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mail over certain designated routes, among which was a certain route which
appears to have been described in the advertisement as "route Number
50,940, between Galveston and Velasco, Texas." The defendant Grovener
C. Charles made a proposal on March 27, 1890, "to carry the mails of the
United States from .July 1, 1890, to June 30, 1894, on route Number 50,940,
between Galveston and Velasco, state of 'l'exas, under the advertisement
of the postmaster general dated :!"ebruary 1, 1890, with celerity, certainty,
and security, for the sum of eleven hundred and ninety-nine (1,199) dollars
per annum." The proposal was duly accepted, and the contract was entered
into on the following 28th day of April, 1890. The first clause of the con-
tract was as follows: article of contract, made the 28th day of April,
1890, between the United States of America (acting in this behalf by the
postmaster general) and Grovener C. Charles, contractor, and Frank G.
Charles, of Hutchinson, Kansas, and Thomas T. Taylor, of Hutchinson, Kan-
sas, as sureties, witnesseth that whereas Grovener C. Charles has been ac-
cepted, according to law, as contractor for transporting the mail on route
No. 50,940, from Galveston, Texas, to Velasco, Texas, and back, six times a
week, at a schedule satisfactory to the department, at $1,199 per year for
and during the term beginning the first day of July, 1890, and ending June
30, 1894: Now, therefore, the said contractor and his sureties do jointly
and severally undertake, covenant, and agree with the United States ot
America, and do bind themselves, to carry said mail with certainty, celerity,
and se·curity. .. .. .." 'l'he' balance of the provisions were the usual ones
found in like contracts· for carrying the mail. The town, or rather village,
of Velasco, was situated on the east bank of the Brazos river, near its en-
trance into the Gulf of Mexico. 'l'he river at that point was variously esti-
mated by the witnesses as being from GOO feet to one mile in width. When
proposals to carry the mail from Galveston to Velasco, Texas, were invited,
as well as when the defendant's bid was made and accepted by the govern-
ment, and the contract was entered into, there was no post oflice at Velasco,
Tex., but this fact does not appear to have been known to the defendant.
A year or more prior to that time the post office at Velasco had been removed
to a town on the opposite, or west, bank of the Brazos river, which was
known as "QUintana." The defendant began carrying the mail over the
route in question about August S, 1890, and continued to do so until about
September 1st of the same year, during which period he transported the
mail across the Brazos river, and delivered it at the post offi.ce in Quintana,
Tex. As soon as he discovered that there was no post office at Velasco,
and that the mail must be transported across the river, to be delivered at
a post office, he made complaint to the post-office department, and demanded
additional compensation for the increased labor and expense. This demand
was not complied with by the government, whereupon the defendant aban-
doned the route. The government sought to hold the defendant responsible
for the increased cost of carrying the mail from Galveston, Tex., to QUintana,
Tex., over and above the amount bid by the defendant for carrying the. same
from Galveston to Velasco. At the conclusion of the case the circuit court
directed a verdict in favor of the defendant.
W. C. Perry, U. S. Atty.
Samuel R. Peters and John C. Nicholson, for defendants in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.
\Ve think that the instruction given by the circuit court, to return

a verdict in favor of the defendant, was properly given. The pro-
posal made by the defendant "to carry the mails * * * between
Galveston and Velasco" must be construed as a proposal to carry it
between two towns of that name in the state of Texas; and this pro-
posal, when accepted by the government, bound the defendant to
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carry the mail between the places named in his proposal, and not
between Galveston and It cannot be said, on the state
of facts disclosed by this record, that the words "Velasco" and
"Quintana" were merely two different names for the same place,
because it was shown that there was a well-known set-
tlement or town on the east bank of the Brazos river which went
by the name of "Velasco," and another town on the west bank of
the same riv6:r, about a mile or one-half mile distant, which was
known as "Quintana." Besides, it is conceded by the government
that the cost of transporting the mail from Galveston to Quintana
would not be the same as the cost of transporting it from Galveston
to Valesco, because of the increased expense of ferrying across the
Brazos river. It is evident, we think, from the testimony, that the
designation of Velasco as one of the termini of the route was due to a
mistake on the part of the post-office department. The post office
had formerly been located at Velasco, and the fact that it had been
moved across the river, to Quintana, was overlooked when proposals
to carry the mail were invited, and when the defendant's bid was
accepted. The contract, when executed, was entered into under a
mutual mistake of fact; both parties supposing that there was a
post office at Velasco, on the east bank of the river, where the mail
could be delivered. In view of the well-known fact that the govern-
ment does not make a practice of letting mail contracts, or estab-
lishing mail routes, except between places where there are post
offices, the advertisement for proposals to carry the mail between
Galveston and Velasco was tantamount to a representation that
there was a post office at Velasco. At all events, the defendant
was warranted in assuming, as he appears to have done, that such
was the case. Moreover, the advertisement indicates very clearly that
it was published, and that proposals were invited, on the assumption
that a post office was located at Velasco. When the mistake was
discovered, and when the government declined to pay an increased
compensation for transporting the mail across the river to Quintana,
the defendant, we think, was entitled to abandon the contract, as
he appears to have done, and by so doing he incurred no liability.
The doctrine is well e8tablished that a contract will not be
when it appears to have been based on the supposed existence of a
certain fact which furnished the motive for entering into the agree-
ment, if it subsequently transpires that the assumption on which the
contract was based was erroneous. Courts of equity frequently de-
cree the surrender and cancellation of agreements under such circum-
stances. Thus in Allen v. Hammond, 11 Pet. 63, it appeared that
the parties to the suit had entered into an agreement whereby one
was to pay the other a large sum by way of commissions for serv-
ices to be rendered in inducing the Portuguese government to pay a
certain claim for the wrongful seizure of a certain ship and cargo.
When the agreement was made the Portuguese government had al-
ready determined to pay the cla:m, and had notified the United States
to that effect, but this fact was unknown to the contracting parties.
Inasmuch as it appeared evident to the court that the agreement
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would not have been made if the last-mentioned fact had been known
to the contracting parties, it was decreed that the contract in ques-
tion should be canceled and annulled. See, also, Hitchcock v. Gid-
dings, 4 Price, 135; Scruggs v. Driver's Ex'rs, 31 Ala. 274, 289;
Ketchum v. Catlin, 21 Vt. 191; Gibson v. Pelkie, 37 Mich. 380; Rog-
ers v. Walsh, 12 Neb. 28, 10 N. W. 467; Harrell v. De Normandie,
26 Tex. 120; Bish. Cont. § 587. The judgment below was for the
right party, and it is hereby affirmed.

=
UNITED STATES v. KORTH AMERICAN COMMERCIAL CO.

(Circuit Court. S. D. New York. April 27, 18U6.)
1. REVISION OF STATUTES-CONSTRUCTION-HEFERENCE TO PRE-EXISTING STAT-

UTES.
The incorporation of a particular statutory provision into the Revised

Statutes, adopted in Ul74, was a legislative declaration that the law on
that subject was as therein provided; and, in the absence of any obscu-
rity in the meaning, the court cannot look to the pre-existing statutes
to see whether or not they were correctly incorporated.

2. ALASKAN SEAL FISHERIES-REGULATIONS AS TO KILLING-POWERS OF SECRE-
'rARY OF TREASURY.
The act of March 24, 1874, amending the act of ,Tuly 1, 1870, for the

regulation and protection of the seal fisheries of Alaska, abrogated the
provisions of the amended act restricting the number of seals to be killed,
for a period of 20 years, on the islands of St. Paul and St. George, to
75,000 and 25,000, respectively, and conferred upon the secretary of the
treasury ful! discretion to designate the number of seals which might be
taken by the Alaska Commercial Company under its then existing lease,
but entitled the lessee to a proportionate reduction of rent in case the
secretary, during the 20-years term, should designate a less number than
the original maximum, and, after the expiration of that period, left it
whol!y to the secretary to determine what number the lessee might take.

3. SAME-LEASE TO NORTH AMERICAN Cml1\rERCIAL COMPANY.
The provision in the lease, executed March 12, 1890, by the secretary of

the treasury, to the North American Commercial Company, whereby the
lessee agreed to abide by "any restrictions or limitations upon the right
to kill seals the secretary of the treasury shal! judge to be necessary under
the law for the preservation of seal fisheries in the United States," etc.,
bound the lessee, in the exercise of its exclusive right to take seals, to
kill no greater numher each year than was authorized by the secretary;
and, in the absence of restrictions by him, its privileges were co-exten-
sife with those of the previous lessee.

4. CONTRACTS WITH GOVERNMENT-DISCRETION OF PUBLIC OFFICER-RIGHTS OF
CONTRACTORS.
Where a contractor with the government agrees to abide and be con-

trol!ed by the judgment and discretion of a designated public officer, it is
implied that such officer will not act arbitrarily or capriciously, but will
exercise an honest judgment; and the contractor is entitled to the judg-
ment of the particular officer named, and cannot be bound by the sub-
stituted judgment of any other authority.

5. SAME-LEASE OF ALASKAN SEAL FISHERIES-BREACH OF CONTRACT BY THE
UNITED STATES.
The North American Commercial Company, having agreed by the

lease of March 12, 1890, to be control!ed as to the number of seals it might
kill on the islands of St. Paul and St. George, by any limitations imposed
by the secretary of the treasury, as necessary, in his judgment, for pre·
serving the seal fisheries, the action of the United States in making with
Great Britain the convention known as the "modus vivendi," and enforeing
tbe same during the years 1891, 1892, and 1893, whereby the company
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