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but in the inter,est of Yuengling, with a view of enabling him, by
deferring for five years the payment of interest, to compel the minor-
ity bondholders to sell their bonds on such terms as he might dictate,
it was a corrupt and unwarranted exercise of the power of the ma-
jority.
The fact that Betz purchased the bonds in the interest of the prin-

cipal stockholder of the company, and for the purpose of controlling
the rights of the minority bondholders, is important only as it serves
to throw light upon the bona fides of the consent and vote. He had
a right to make the purchase, and, having acquired title to the bonds,
succeeded to all the rights of an ordinary bondholder. Yuengling
himself might have purchased them, and by doing so would have
acquired the same rights. Any purchaser of the bonds was entitled
to use them for the purpose of effectuating an honest consent to post-
pone payments due. But no purchaser could acquire any right to
employ them as instruments in a conspiracy to defraud the minor-
ity bondholders.
We think the evidence upon the trial presented a question of fact

for the determination of the jury, and that the trial judge erred in
taking from their consideration the question of the bona fides of the
consent and vote.
In conclusion it is proper to say that, inasmuch as all the property

of the company is included in the trust deed securing the bonds, the
plaintiff's remedy by an action at law 'would seem to be of little
value. He would not be permitted to enforce any lien by execution
to the embarraElsment of the other bondholders. Pennock v. Coe, 23
How. 117; Fish v. Paper Co., 29 N. J. Eq. 16; Railroad Co. v. Woelp-
per, 64 Pa. St.366; Bowen v. Railroad Co., L. R. 3 Eq. 541. The
judgment is reversed.

WEST END HOTEL & LAND CO. v. AMERICAN FIRKINS. CO. OF NEW
YORK.

,Circuit Court, W. North Carolina.' April 29, 1896.)
1. FIRE INSURANCE-CONDITIONS IN OF LOCAL AOENT.

Before the execution of a policy the power and authority of a local and
soliciting agent are co-extensive with the business intrusted to his care,
and his positive knowledge as to material fads, and his acts and declara-
tions within the scope of his employment, are obligatory on his principal,
unless restricted by limitations well known to the other party at the time
of the transaction. Therefore the knowledge, acts, and declarations· oj'
such agent during the negotiations previous to the execution of the policy
may be proved upon a question as to whether a particular condition con-
tained in the policy as issued was binding on the insured. .

2. SAME-WAIVER OF OF LOCAL AGENT.
1.'he fact that a local soliciting agent obtained knowledge, after the

execution of the poilcy, that gasoline was being used on the premises,
contrary to an express promissory warranty, and his mere silence on the
SUbject, does not operate as a waiver of such condition, where the policy
provides that he shall have no authority to change or modify any of its
terms.

3. SA)!E-DuTY TO CANCEL POLICY.
The fact that the insurer has the right to cancel the policy for any

unauthorized or unapproved acts on the part of the insured raises no obli-
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gation to formally cancel the same and return a part of the premium
whenever its local agent ascertains that the insured is violating one of the
conditions; and its failure to do so is no waiver of its right to rely upon
the breach.

This was an action at law by the West End Hotel & Land Com-
pany against the American Fire Insurance Company of New York
to recover upon a policy of fire insurance. '['he cause was heard
upon a motion, made at the conclusion of the evidence, for per-
emptory instructions to return a verdict for defendant.
C. B. Watson and R. B. Glenn, for plaintiff.
Trenholm, Rhett & Miller, and Jos. E. Boyd, for defendant.

DICK, District Judge. At the conclusion of the evidence intro-
duced on this trial a motion was submitted to the court for per-
emptory instructions to the jury to return a verdict in favor of de-
fendant. After hearing and considering able and elaborate argu-
ments of counsel on both sides, I am of opinion that the motion of
defendant can properly be allowed; but for the purpose of afford-
ing the plaintiff full opportunity for having all of my rulings re-
viewed in an appellate court I will state definitely my conclusions
as to the facts and the questions of law involved in the case, and
give ample time to counsel of plaintiff to present objections hereto-
fore made in a formal bill of exceptions.
This action was brought upon a policy of insurance executed and

delivered by defendant to the plaintiff through the agency of Mr.
Buxton. The execution of the policy has been conceded in the
pleadings, and the plaintiff has proved the destruction of the prop-
erty by fire, and the due service of the preliminary proofs required
by the policy. The chief ground of defense relied upon, is that
the plaintiff failed to perform a promissory warranty, expressly and
definitely set forth in the policy, that no gasoline or other inflamma-
ble substance of like kind should be kept, used, or allowed upon the
premises insured, unless permission should be first obtained from
defendant, evidenced by a written indorsement or printed slip at-
tached to the face of the policy; that no such permission was applied
for or granted, a)1d the plaintiff, in violation of its express promissory
warranty, introduced gasoline fixtures and kept and used gasoline
upon the premises included in the policy, which, by explosion, caused
the destruction of the property by fire. '['his positive and unam-
biguous promissory warranty was an express condition created by
the agreement of the parties, and required substantial performance
on the part of plaintiff in order to subject the defendant to liability
for indemnity for loss by fire. The plaintiff insisted that Mr.
Buxton, the local agent of defendant, previous to the erection of the
gasoline fixtures on the premises, advised as to the proper location
of the building in which he knew they were to be placed, and was
fully cognizant of the presence and operation of such gasoline fix-
tures in the laundry building, located under his advice, and he made
no objection; and his knowledge, advice, and acquiescence should
be imputed to his principal, and be deemed obligatory. Before the
execution of a policy of insurance the power and authority of a local
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and soliciting agent are co-extensive with the business intrusted to
his care, and his positive knowledge as to material facts, and his acts
and declarations within the purposes and scope of his employment,
are obligatory on his principal, unles!3 restricted by limitations well
known to the parties with whom he deals at the time of a transac-
tion. The most essential elements of a contract of insurance are
truth, candor, honesty, and fair dealing between parties. The mass
of mankind have very little practical knowledge of the cautious,
technical, complicated, and ramified principles and methods of insur-
ance, devised and developed through centuries, and formulated into
systems by the wisdom and experience of practical business men,
aided by the learning, shrewdness, and ability of lawyers; and yet
many of those principles are so unsettled as to give rise to numerous
inharmonious or conflicting decisions in the courts. Most per-
sons who desire insurance can have no accurate information of
the condition, rules, and methods of remote companies engaged
in such business, and must necessarily rely with confidence up-
on the knowledge, acts, and declarations of local, soliciting, and
inducing agents, and regard them as complete representatives of
their companies in all things said and done in negotiating contracts,
and may show by parol evidence that the terms of an executed
policy does not include the entire contract negotiated, or were in-
duced and procured by previous false representations, concealments,
or other fraudulent practices on the part of such local agents. After
the execution of a policy, where no fraud or imposition has been prac-
ticed, the express terms of the policy regulate the relations of the
parties, and any limitations upon the power and authority of the
local agent must be strictly observed; but such limitation cannot, by
relation, be applied as a restriction upon the power and authority
of the local agent as to acts and declarations previous to and induc-
ing the execution of the policy. The limitations in the policy are
often construed liberally when applied to conditions which are to be
performed after a loss is incurred, as they in no way increase the
risk assumed, and only relate to remedies and methods of adjusting
liabilities. During the continuance of the risk assumed by an
executed policy no change in terms which increases the hazard of
such risk can be made except in the manner and form provided for
in the contract. A subsequent contract, negotiated by a local agent,
founded upon some new consideration, accepted and approved by the
executive officers of the company, would be obligatory; and such
approval may often be inferred from the acts of the company in
knowingly receiving and retaining the new consideration, or by not
promptly repudiating a transaction of a local agent of which it has
been fully advised, and its approval requested. I think that I acted
properly in allowing the plaintiff to show in evidence the knowledge,
acts, and declarations of Mr. Buxton, the local agent of defendant,
during the negotiations previous to the execution of the policy. It
appears from the evidence that Mr. Buxton had knowledge that the
plaintiff company was about to erect a laundry building as an annex
to its hot.el, and he advised the erection of such building at a place
further removed from the hotel than was at first contemplated by.
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the managers, and he as a reason for his advice that the
proximity of the laundry would interfere with the insurance of the
hotel and such annex. At that time the plaintiff had not obtained
a policy from the defendant. The advice of the local agent was
wise and truthful, and was not calculated to mislead the plaintiff in
obtaining a future policy of insurance. :Ylr. Buxton at the time was
a stockholder in the plaintiff company, and we may well presume
that he desired such company to obtain insurance at the best rates
possible, and that his advice was prompted by such motive. It fully
appears that the plaintiff was not deceived or misled by such advice,
for in a short time afterwards a policy of insurance, negotiated by
:Mr. Buxton, was accepted from the defendant, in which there was an
express promissory warranty that no gasoli'lle should be kept, used,
or allowed on the premises included in the policy. The premium
paid on this policy was not in consideration for the extrahazardous
risk that would be incurred by the employment of gasoline in the
laundry building to be erected.
As there is no matter of fraud or imposition involved, the court

may properly presume that the plaintiff understood the plain and
positive terms of its agreement in the policy, and well knew that its
failure to comply with its promissory warranty would at once avoid
the policy, and relieve the defendant from liability. It also knew
from the express provisions of the policy how to obtain a modifica-
tion of this warranty by applying to the defendant, and paying an
additional premium for an increase of hazard on the risk to be in-
curred by the use of gasoline. The fact that Buxton knew that
some time subsequent to the date of policy gasoline fixtures had been
placed in the laundry building, and were kept in operation for sev-
eral months, did not waive the obligation imposed by the promissory
warranty, and in no respect ratified by implication tlw unauthorized
act of the plaintiff. By the express terms of the policy the local
agent had no power and authority to change the definite agreement
of the parties otherwise than as provided in the policy; and cer-
tainly no change of such agreement can be implied which is wholly
inconsistent with and repugnant to express stipulations. Acqui-
escence and waiver are always matters of fact that arise from proof
of positive knowledge, or acts done by agents within the proper scope
of their agency. rrhere is no evidence tending to show that :Mr.
Buxton, by any direct promise or act, induced the plaintiff to keep
and use gasoline on the insured premises undel' the belief that its
promissory warranty was not strictly obligatory, or would be waived
or changed otherwise than as provided for in the policy. From Mr.
Buxton's high reputation for integrity, intelligence, and practical
business qualifications, we certainly cannot reasonably infer that his
mere silence and nonaction as local agent of defendant were calcu-
lated or intended to inure to his benefit as a stockholder in the plain-
tiff company.
The counsel of plaintiff further insisted that, as the defendant,

under the terms of the policy, had the right to cancel the contract for
any unauthorized or unapproved act on the part of the plaintiff,
honesty and fair dealing required the defendant to promptly cancel
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the policy, and return part of the premium to the extent of the
relieved risk; and, as this was not done, the plaintiff had reasonable
grounds for supposing that defendant acquiesced in the introduction
of gasoline fixtures within the laundry building, and plaintiff was
thus induced to believe that no further effort was necessary to ratify
the insurance in the uncanceled policy, or to obtain other insurance
on the premises. As soon as gasoline was kept and used upon the
insured premises without the consent or approval of defendant, the
policy was avoided by the express terms of the contract of the
parties; and the defendant was under no legal or moral obligation
to formally cancel the policy, and return part of the premium. The
risk had for a time been incurred, and the policy had been avoided
by the voluntary and act of plaintiff. The defendant did
nothing to induce the commission of such illegal act, but, on the
contrary, had expressly provided how such act of forfeiture could
have been prevented. Upon the most liberal construction and
application of the principles of honesty, justice, and fair dealing, I
cannot conceive of any phase of this case that would entitle plaintiff,
which paid $50 as premium for an ordinary risk, to recover $2,500
for the loss of property occasioned by the voluntary breach of its
plain and express promissory warranty, without any fault on the
part of defendant, and without the payment of premium for an
extrahazardous risk.
After hearing the opinion of the court, the plaintiff's counsel asked leave to

take a nonsuit, and judgment of nonsuit was entered of record.

ROOD v. WHORTON.

(Circuit Court of Appeals, Seventh Circuit. May 4, 189(3.)

No. 277.

CORPORATIONS-SUBSCRIPTIONS TO OF PAYMENTS.
The A. Co. was organized with a capital of $1,000,000, in 40,000 shares,

of $25 each, all of which were subscribed for by the eight incorporators
of. the company. No cash was paid on the subscriptions, but property,
valued at $220,000, was conveyed to the company in payment for the
stock, without application to any specific shares. Immediately after the
organization of the company, it was agreed by all the subscribers, at a
stockholders' meeting, that 16,000 shares should be contributed by the
subscribers, to secure working capital, and that such shares ShOUld be
issued to trustees who were authorized to sell the same, as full paid and
nonassessable stock, at not less than $3 per share, two-fifths of the pro-
ceeds to be paid to the incorporators, and three-fifths into the treasury
of the corporation. It did not appear that enough of the stock so con·
tributed was sold to equal $220,000 at par value; but defendant pur-
chased from one 'V., who was engaged on behalf of the company in
selling the stock, 800 shares, in the belief that they were owned by W.,
and were fully paid, as they were stated on their face to be, having no
knowledge or notice of the transactions leading to the sale of the stock
or of the facts in regard to its payment Afterwards, the company hav-
Ing become insolvent, a receiver of Its property sued defendant for the
amount of an assessment of $15 per share on the subscriptions to the
stock. Held, that the proceedings for the sale of the stock, as full paid,


