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- HACKRETTSTOWN NAT. BANK v. D. G. YUENGLING BREWING CO.
(Circuit Court of Appeals, Second Circuit. May 12, 1896.)

1. CorRPORATIONS — RigrTs OF MAJORITY AND MiINORITY BONDHOLDERS — COL-
LUSIVE ACTION OF MAJORITY.

Provisions in corporate bonds, or in the trust deed securing them, that
a specified majority in value of the bondholders may, by their action.
bind the minority to any alteration, modification, or compromise of their
rights against the corporation or its property, including a postponement
of the time of payment of interest or principal, are enforceable only
when the majority exercise an honest discretion in the interest of all;
and an agreement by a corrupt or collusive majority, waiving condi-
tions and postponing the payment of interest for the purpose of compelling
the minority to sell out to them on terms of their own dictation, would
not bind the minority.

2. SAME—ACTION AT Law BY MiNORITY BONDHOLDER—ExECUTION LIEN.

A holder of bonds secured by a trust deed on all the property of a cor-
poration, who seeks to enforce payment by an action at law, will not be
permifted to enforce a lien by execution, to the embarrassment of the
other bondholders.

In Error to the Circuit Court of the United States for the South-
ern District of New York.

This was an action at law by the Hackettstown National Bank of
Hackettstown, N. J., against the D. G. Yuengling Brewing Company,
upon ‘certain bonds issued by that corporation. The circuit court
directed a verdict for defendant, and to review the judgment en-
tered thereon plaintiff sued out this writ of error.

Darn’l Seymour (Dill, Seymour & Kellogg and Frederick R. Kel-
logg, of counsel, on the brief), for plaintiff in error.

Louis Marshall (Samuel Untermyer and Louis Marshall, on the
brief), for defendant in error.

Before WALLACE and SHIPMAN, Circuit Judges, and TOWN-
SEND, District Judge.

WALLACE, Circuit Judge. Error is assigned of the ruling of the
trial judge in directing the jury to find a verdict for the defendant.

The action was brought to recover the principal and interest of
¢.rrain second mortgage bonds owned by the plaintiff, part of an
issue of $1,000,000, created by the defendant, and secured by a trust
deed upon all its real and personal property. The bonds bear date
December 31, 1893, and are payable, the principal July 1, 1908, and
the interest semiannually on the 1st days of January and July in
each year, subject to conditions mdorsed upon the bonds, of which
the following are material:

‘(4) The principal moneys hereby secured shall become due and payable
forthwith * * * if the company makes defagult for a period of three cal-
endar months in the payment of any interest hereby secured thereby, and the
bearer or registered holder hereof, as the case may be, before the interest so
in arrear is paid, by notice in writing to the company, calls in the principal
moneys hereby secured.”

“(11) Subject to the conditions of the trust deed hereinafter mentioned, the
holders of three-fourths in value of the outstanding bonds of this series may
sanction any agreement of the company for any modification or alteration



. HACKETTSTOWN NAT. BANK v. D. G. YUENGLING BREWING co. 111

of the rights of the bondholders of this series as a class, including the release
of any property charged thereby, and any postponement of the iime for the
payment of any moneys secured thereby, and any increase or reductioun of the
rate of interest; and an agreement so sanctioned shall be binding upon all
bondholders of this series, and notice of any action thus taken shall be given
to each bondholder, and each bondholder shall be bound thereupon to produce
his bond to the company, and to permit a note of such modification to be
placed thereon.”

The mortgage provides that the security shall be enforceable if,
after default shall have been made in the payment of the principal
of the bonds, and continued for six months or in payment of inter-
est, and continued for three months, the holders of a majority of the
bonds shall, by notice to the trustee, elect and declare the principal
and interest payable. It also contains provisions for meetings of
the bondholders, to be called at the request of the company, the
trustee, or by holders of one-third of the amount of outstanding
bonds; provides that such meetings shall have power, by extraor-
dinary resolution, “to sanction any modification or compromige of
the rights of the bondholders against the company or against its
property, whether such rights shall arise under the bonds or trust
deed, or otherwise,” and provides that such extraordinary resolution
may be passed by the vote of holders of a majority of the outstand-
ing bonds.

Evidence was introduced upon the trial tending to establish the
following facts: Defaunlt was made in the payment of the inferest
coupons maturing January 1, 1894, and again in the payment of the
interest coupons maturing July 1, 1894, and no part of the interest
on these coupons was ever paid. After such default had continued
for three months, the plaintiff, by notice in writing to the company,
demanded the payment of the principal of the bonds as well as the
interest. Shortly after the maturing of the second coupons, and
when it was supposed. that they would not be paid, and that by rea-
son of the continued default the principal sum of the bonds might
be declared payable by the bondholders or the trustee, David G.
Yuengling, who was the principal stockholder of the corporation,
entered into an agreement with John If. Betz, which had for its ob-
ject the purchase of a sufficient number of the bonds to enable Betz,
in conjunction with Yuengling, and some of his relatives and friends,
who were likewise bondholders, to control three-fourths in value
of the outstanding bonds of the series. The agreement provided that
Betz should purchase a sufficient amount to control proceedings in
foreclosure; that, if any of the coupons maturing subsequently to
January 1, 1893, should be in default, Yuengling would personally
pay such coupons on all of the bonds purchased by Betz; that Betz
should hold all bonds purchased by him subject to the right of
Yuengling, at any time before their maturity, to demand and re-
ceive an absolute transfer thereof, together with all unpaid inter-
est coupons, upon the repayment of all moneys advanced by Betz,
with interest at 6 per cent.; and that Betz would not transfer or
dispose of any of the bonds thus to be purchased in any other man-
ner until the option above mentioned should have expired. Pur-
suant to this agreement, Betz commenced and continued to pur-
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chase bonds until in December, 1894, he had acquired them to the
amount of $594,600. December 1, 1894, Betz, with the holders of
other bonds, which, with his, were of the amount of $728100, exe-
cuted an instrument which, in substance, after reciting the inability
of the company to pay its coupons, and that it would be for the best
interests of the company and its bondholders to postpone the time
of payment of all coupons attached to the bonds, whether past due
or to become due on or before July 1, 1896, evidenced their request
and consent that the company and the trustee in the deed of trust
execute an agreement providing for postponing until January 1,
1900, the time for the payment of all coupons attached to the bonds
of the series, whether past due or to become due and payable on or
before July 1, 1896. This agreement is signed by Mr. Betz for $394,-
600 of the bonds, by Yuengling for $18,800, by the estate of Yueng- -
ling’s father for $10,000, and by the wife of Yuengling for $70,700.
Thereafter an agreement such ag was authorized by the consent was
executed between the company and the trustee. December 29, 1894,
a majority of bondholders composed of the same persons who execut-
ed the consent, at a meeting called pursuant to the provisions of the
trust deed, voted an extraordinary resolution suspending the fourth
condition of the bonds until January 1, 1900. No evidence was intro-
duced tending to show that there had been any material change in
the circuimstances of the company since the creation of the bonds, or
that the ultimate security of the bondholders would be prometed
by waiving the default in the payment of interest and deferring the
enforcement of the security. There was no consultation with the
minority stockholders prior to the execution of the consent. The
ruling of the trial judge proceeded upon the theory that the consent
of the holders of three-fourths in value of the outstanding bonds oper-
ated to extend the time of payment of the interest and principal of
the bonds, and he refused to submit to the jury the question whether
the consent was made bona fide by the bondholders who were par-
ties thereto.

‘We cannot doubt that a consent to postpone the payment of the
demands of the minority bondholders, made collusively by majority
bondholders for the purpose of defeating the remedy of the minority,
and not in the exercise of an honest discretion in the general inter-
est, is not a consent within the meaning of the eleventh condition;
or that a vote at a meeting of bondholders, sanctioning a modifica-
tion of the rights of the bondholders, passed by a corrupt majority
for the purpose of effectuating such a collusive consent, is not with-
in the power contemplated by the provision in the trust deed.

Community of interest, whether in the case of partners or security
holders, creates mutual obligation, and imposes upon all persons
occupying that position the duty of acting in the utmost good faith
towards the interests of their associates. Upon this principle it was
declared in Jackson v. Ludeling, 21 Wall. 617, that a holder of cer-
tain bonds, part of a series secured by a corporate mortgage, had
no right to employ them as an instrument by which he could make
an illegitimate profit out of the mortgaged property at the expense
of the other bondholders. The court used this language:
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“When two or more persons have a common interest in a security, equity
will not allow one to appropriate it exclusively to himself, or to impair its
worth to others. Community of interest involves mutual obligation. Admit-
ting, then, that Gordon had a right to make use of the mortgage to enforce
the payment of the bonds which he held, he had no right so to use it as to
obtain an advantage for himself over the other bondholders. He had no right
to employ it as an instrument by which he might become the owner of the
property mortgaged at the lowest possible price at which it could be obtained,
leaving the bonds held by his associate holders unpaid. His duty, if he used
it at all, was to make it productive of the most that could be obtained for all
who were interested in it; and if he sought to make a profit at the expense
of those whose rights in it were the same as his own, he was unfaithful to
the relation he assumed, and was guilty of fraud.”

The law would not tolerate any agreement made in advance by
such associates intended to permit the relaxation of a duty which is
enjoined by good morals and the highest expediency, and every pre-
sumption is against the supposition that contracting parties intend
a compact which the law condemns. Agreements between bondhold-
ers lodging in the majority in interest the power of control over the
common fund contemplate that those having the largest interest
in its conservation will be the most zealous. They are intended to
minimize the power of a factious minority to thwart the general
good. But every delegation of power implies that it will be honest-
ly exercised. In discussing a reorganization agreement, by the terms
of which the bondholders covenanted that a majority of the holders
of the outstanding bonds might purchase the mortgaged premises
at foreclosure, and that the new company should be organized upon
such terms and in such manner as the majority holders should di-
rect, the supreme court said:

“The agreement, though unusual, was a reasonable one. While it prevented
a small minority of the bondholders from forcing unreasonable and inequita-
ble concessions from the majority, it did not empower that majority to crush
out the rights of the minority or to put them at any disadvantage. It au-

thorized only such arrangements as would inure equally to the benefit alike
of the majority and the minority.” Sage v. Railroad Co., 99 U. 8. 334.

Powers in trust deeds, conferred on a majority of bondholders, to
bind the minority, have been the subject of consideration in several
cases in the English courts, and were given full effect. In these
cases the power was contained in a provision, similar to that in the
present trust deed, by which the bondholders at a meeting, by ex-
traordinary resolution, were authorized to sanction any modification
or compromise of the rights of the bondholders against the company
or its property. It was assumed by the court in all of these cases
that the power was only called into existence when required by the
exigencies of the situation, and when exercised must be exercised
in good faith. Mercantile Investment & General Trust Co. v. Inter-
national Co. of Mexico [1893] 1 Ch. 484, note; Mercantile Invest-
ment & General Trust Co. v. River Plate Co. [1894] Id. 596; Follit
v. Eddystone Granite Quarries [1892] 3 Ch. 75; Sneath v. Gold Co.
[1893] 1 Ch. 477.

Applying these conclusions to the facts of the present case, it
must be held that, if the consent was made and the resolution passed
by the majority of bondholders, not in the common interest of all,
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but in the interest of Yuengling, with a view of enabling him, by
deferring for five years the payment of interest, to compel the minor-
ity bondholders to sell their bonds on such terms as he might dictate,
it was a corrupt and unwarranted exercise of the power of the ma-
jority.

The fact that Betz purchased the bonds in the interest of the prin-
cipal stockholder of the company, and for the purpose of controlling
the rights of the minority bondholders, is important only as it serves
to throw light upon the bona fides of the consent and vote. He had
a right to make the purchase, and, having .acquired title to the bonds,
succeeded to all the rights of an ordinary bondholder. Yuengling
himself might have purchased them, and by doing so would have
acquired the same rights. Any purchaser of the bonds was entitled
to use them for the purpose of effectuating an honest consent to post-
pone payments due. ' But no pur‘chaser could acquire any right to
employ them as instruments in a conspiracy to defraud the minor-
ity bondbolders.

We think the evidence upon the trial presented a question of fact
for the determination of the jury, and that the trial judge erred in
taking from their consaderatlon the question of the bona fides of the
consent and vote,

In conclusion it is proper to say that, inasmuch as all the property
of the‘company is included in the trust deed securing the bonds, the
plaintiff’s remedy by.an action at law 'would seem to be of little
value. He would not be permitted to enforce any lien by execution
to the embarrassment of the other bondholders. Pennock v. Coe, 23
How. 117; Fish v. Paper Co., 29 N. J. Eq. 16; Railroad Co. v. Woelp-
per, 64 Pa St. 366, Bowen v. Railroad Co., L. R. 3 Eq. 541. The
judgment is reversed ’

WEST END HOTEL & LAND CO. v. AMERICAN FIRE INS. CO. OF NEW
YORK.

\Circuit Court, W, D North Carolina. April 29, 1896.)

1. FIrE INSURANCE—CONDITIONS IN POr1icy—AcTs oF LOCAL AGENT.
~ Before the execution of a policy the power and authority of a local and
soliciting agent are co-extensive with the business intrusted to his care,
and his positive knowledge as to material facts, and his acts and declara-
tions within the scope of his employment, are obligatory on his principal,
unless restricted by limitations well known to the other party at the time
of the .transaction. Therefore the knowledge, acts, and declarations of
such agent during the negotiations previous to the execution of the policy
may be proved upon a question as to whether a particular condition con-
tained in the policy as issued was binding on the insured.

2. SAME—WAIVER oF CONDITIONS—KNOWLEDGE OF LOCAL AGENT.

The fact that a local soliciting agent obtained knowledge, after the
execution of the poiley, that gasoline was being used on the preiises,
contrary to an express promissory warranty, and his mere silence ou the
subject, does not operate-as a waiver of such condition, where the policy
provides that he shall have no authority to change or modlfy any of its
terms.

8. SaMe—Dury To CANCEL Poricy.

The fact that the insurer has the right to cancel the policy for any

unauthorized or unapproved acts on the part of the insured raises no obli-



