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receiver should remain in possession continued down to the 26th
day of November, 1892, when W. W. Milam was appointed receiver
for the depot company under an order which recited that the depot
and terminal facilities were then being used by the Chattanooga
Union Railway Company and the Ohattanooga Southern Railway
Oompany, and which directed that the possession and control of the
receiver then appointed "should not interfere with the rights of said
railroad companies to the use of said depot so far as the same are
secured to the said companies by virtue of any existing contract by
and between the depot company and said railway company, unless
otherwise ordered or directed hereafter by this court." It is well
to here observe that this order was not made in a case to which
the railway company or its receiver was a party, and therefore it in
no way operated as an adoption of the terms of any contract be-
tween the railway company and the depot company touching rentals
for the property of the latter. The evidence shows that the receiver
thus appointed thought it preferable that Ohamberlain, the railway
company's receiver, should occupy the depot rent free, rather than
that the property should be abandoned, and that he agreed that this
might be done if the court would make an order sanctioning it.
This order, when requested, was opposed by Mr. Barr, counsel for
the complainant trustee in the foreclosure suit against the depot
company; whereupon the premises were at once surrendered to
the receiver for the depot company. The circumstances all tend to
establish very satisfactorily that the retention of possession by the
receiver did not indicate an intention to adopt the lease, or to re-
tain possession against the will of the depot company. Upon the
contrary, the clear inference is that the possession was retained
practically by consent of the depot company, and under an implied
understanding that the receiver should occupy subject to a reason-
able rent. That the parties were unable to agree upon a reason-
able rental does not operate as an adoption of the unreasonable stipu-
lations of the lease. The evidence abundantly establishes the rea-
sonableness of the rental allowance made by the master, and con-
firmed by the court. The decree is accordingly confirmed.

UKITED S'l'ATES v. ELLI01"J'.

(Circuit Court, D. Utah. May 14, 18gB.)

ACTIONS-CHANGE OF CIRCU:USTAKCES PENDIKH SUTT.
A suit was brought, under the act of February 25, 1885 (23 Stat. 321), to

prevent unlawful occupancy of public lands, by the States against
one Eo, in a court of the territory of Ltah, and WllS defended on the ground
that the land in question, being a part of one of the spctions reserved to
be applied to schools when Utah should become a state, was not public
land. After two appeals it was decided by the supreme court of the ter-
ritory that the land, in spite of the reservation, not having been yet ap-
plied to the purpose thereof, WllS public land, and the case was remanded
to the trial court for further proceedings. Before such proceedings were
taken, Utah became a state, under the enabling act, providing that the
land in question was granted to the state for public schools, and the casa
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was transferred to the circuit court for the district of Utah. Held, that
as the inclosure complained of was no longer unlawful, under the act of
:B'ebrnary 25, Itl85, the bill must be dismissed.

John W. Judd, U. S. Atty.
John 11. Zane, for defendant.

MARSHALL, District Judge. 'Phis action was brought under the
act of February 25, 1885, entitled "An act to prevent unlawful oc-
cupancy of public lands." 28 Stat. 821. 1'he relief sought is an
injunction against the maintenance by defendant of an inclosure of
certain lands, elaimed to be "public lands," within the meaning of
the statute, and that the existing inclosure be destroyed. The com-
plaint was filed in a court of Utah territory on December 12, 1889,
and to it an answer was made den;ying the inclosmc of any public
lands. On November 5, 1890, a trial was had in the territorial court
on an agreed statement of facts, adopted as a finding by the comt.
By this statement it appeared that the defendant had erected and
maintained an inclosure of about 447 acres of section 16, township
15 8., of range 13 K, Salt Lake meridian, situated in Utah; that the
section in question had been officially surveyed and designated prior
to the defendant's occupancy; and that the defendant had not at
the time of erecting the inclosure, or since that date, any claim or
color of title made or acquired in good faith, nor had he asserted any
right thereto under such a claim, with a view to its entry under the
land laws of the United States. In behalf of the defendant it was
contended that as section 16 was reserved from settlement, for the
purpose of being applied to schools when Utah should become a
state (section 1946, Rev. St.), it was not included in the words "pub-
lic lands," as used in the act of February 25, 1885. The court, how-
ever, rendered a decree for the plaintiff, in which the defendant was
perpetually enjoined from maintaining the inclosure, and upon his
failure to remove it the inclosure was ordered to be destroyed.
From this decree an appeal was taken to the supreme court of·the
territory, which on July 1, 1891, reversed it, and sustained the de-
fendant's contention. 7 Utah, 389,26 Pac. 1117. 'fhe case was then
remanded to the trial court, which, in pmsuance of the mandate,
and on the former findings of fact, dismissed the complaint. From
this decree the United States appealed to the supreme court of the
territory, which on August 31, 1895, reversed it, disapproved of its
prior decision, and held that the words "public lands," as used in the
act in question, included lands which, although reserved for the pur-
pose of being applied to schools, had not yet been so applied. 41
Pac. 720. The case was then remanded to the trial comt for fUl'-
ther proceedings. 'fhis was the condition of the litigation when
Utah became a state, and the case was then transfened to this court
by operation of law. It is here submitted on the same agreed statp-
ment of facts. It is contended here, however, that the land has now,
at all events, ceased to be a portion of the public lands of the United
States, and that no part of the relief sought can be granted.
By section () of the Utah enabling act (28 Stat. 109), it is pro-

vided "that upon the admission of said state into the Union, sections
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numbered two, sixteen, thirty-two and thirty-six in every township
of said proposed state * * * are hereby granted to said state
for the support of common schools. * * *" This grant took ef-
fect on January 4, 1896,-the date of the admission of the state.
'l'he land inclosed was a portion of section 16, and not within any of
the exceptions. It therefore passed to the state on the date named.
It will be seen that the inclosure is no longer unlawful, under the
act of February 25, 1885. No law of the United States is violated,
and no right or interest of the United States is affected, by its
maintenance. The right to abate it is therefore lost. The court
sits to determine actual controversies, not moot questions; and as
no act or default of the defendant has caused the intervening event,
which precludes the granting of the relief sought, the case falls with-
in the principle stated by the supreme court of the United States in
State v. Wheeling & B. Bridge Co., 18 How. 421, and in :Mills v.
Green, 159 U. S. 651-653, 16 Sup. Ct. 132. It follows that the com-
plainant's bill must be dismissed, and it is so ordered.

McKINLEY v. WILLIAMS.

(Circuit Court of Appeals, Eighth Circuit. April 17, 1896.)

No. 690.
1. PRINCIPAl, AND AGENT-BETRAYAL OF TRUST-ILI,EGl'l'UIATE PROFITS.

An agent of a vendor, who speculates in the subject-matter of his
agency, or intentionally becomes interested in it as a purchaser, or as the
agent of a purchaser, violates his contract of agency, betrays his trust,
forfeits his commission as agent, and becomes indebted to his principal
for the profits he gains by his breach of duty.

2. OOWl'HACTS IN WRITING-MODIFICATION BY PAHOL. .
Where the parties have deliberately put their engagements into writing,

in terms importing a legal obligation, without any uncertainty as to the
object or extent of such engagements, it is conclusively presumed that
their whole agreement, and the manner and extent of their undertaking,
were included in the writing, and it cannot be shown that a parol modi-
fication was made before the contract was put in writing.

3. PRINCIPAL AND AGENT-OONTRACT FOR AGENT'S ADVANTAGE-BAD FAITH.
An alleged contract, whereby an agent is permitted by his principal to

retain certain of the profits made from dealings in the subject-matter of
the agency, will not be allowed to stand where the agent failed to disclose,
before the contract was made, the material facts and circumstances in re-
lation to the sale, and the extent of his own profits.

4. SAME-WANT OF CONSIDERA'l'JOK.
An alleged parol agreement by an agent acting under a written contract

of agency to pay the necessary expense of exploring for ore and develop-
ing mines on the lands of his principal, preparatory to leasing them to
others, cannot constitute a valid consideration for an alleged parol agree-
ment of the principal to permit the agent to retain certain profits made in
effecting the lease, where the· written contract of agency itself requires
the agent to pay such expenses.

0. SAME-EFFECT OF RATIFICATION BY PRINCIPAL.
fact that the principal ratifies certain acts of his agent, by which

the latter makes a profit out of his dealings in the subject-matter of his
trust, is not inconsistent with the nonexistence of an alleged previous
parol agreement, under which the agent claims express authority to make
Buch profit.


