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terstate commerce commission. The commission examined into the
matter, and issued its order, in two parts. They held that the charge
of 30 cents additional to Social Circle was in conflict with the long
and short haul clause, and ordered defendants to desist therefrom.
And they add that the said defendants do, also, from and after 20th
day of July, 1891, wholly cease and desist from charging or receiv-
ing any greater aggregate compensation for the tramsportation of
buggies, carriages, and other first-class articles, in less than car
loads from Cincinnati aforesaid to Atlanta, in the state of Georgia,
than $1 per 100 pounds. Application was made to the circuit court
of the United States for the Northern district of Georgia to enforce
these orders. The court, after full hearing, declined to grant the ap-
plication. Interstate Commerce Commission v. Cincinnati, N. O.
& T. P. Ry. Co., 56 Fed. 925. The cause was carried by appeal to
the circuit court of appeals of the Fifth circuit. 9 C. C. A. 689,
That court adopted and sustained that portion of the order of the
interstate commerce commission which related to the rate to Social
Circle, but it disapproved and annulled that portion of the order
which commanded the defendants to desist from charging for the
transportation of freight of like character from Cincinnati to At-
lanta more than $1 per 100 pounds. Both parties went up by ap-
peal to the supreme court,—the railroads from so much of the judg-
ment of the circuit court of appeals as relates to the freight charges
to Social Circle, and the commission from so much of the decree as
denies the relief prayed for in the charges fixed by it on freight from
Cincinnati to Atlanta. The cause was elaborately and earnestly ar-
gued. The supreme court sustained the circuit court of appeals in
both questions. It held that the latter part of the order of the in-
terstate commerce commission was an attempt to fix rates between
Cincinnati and Atlanta. On that point the court says:

“Whether congress intended to confer upon the interstate commerce com-
migsion the power to fix rates wias mooted in the courts below, and is dis-
cussed in the briefs of counsel, We do not find any provision of the act that
expressly, or by necessary implication, confers such power.”

The case at bar seems to be on all fours with this case. The in-
terstate commerce commission asks this court to enforce its orders
fixing rates for truck between Charleston and New York. The court
can only enforce the lawful orders of the commission. As has been
scen, the commission is not warranted by the act of congress to fix
rates, and to this extent its order is not lawful. The bill is dis-
missed.

WHALEY et al. v. AMERICAN FREEHOLD LAND-MORTG. CO. OF
LONDON, Limited, et al.

(Circuit Court of Appeals, Fourth Circuit. May 5, 18946.)

No. 152,

1. UsURY—COMMISSIONS TO AGENTS.
‘When one negotiates a loan, through a third party, with a money lender,
who in good faith lends the money at a legal rate, the contract is not
usurious merely because the intermediary charges the borrower a heavy
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commissjon; the intermediary having no legal or established connection
with the lender, as agent. Ifowler v. Trust Co., 12 Sup. Ct. 1, 141 U. 8.
385; Grant v. Imsurance Co., 7 Sup. Ct. 841, 121 U. 8. 105; and Call v.
Palmer, 6 Sup. Ct. 301, 116 U. S. 98,—followed.

2. SaME—UNAUTHORIZED EXACTION BY AGENT.

When an agent authorized to lend money for his principal exacts, with-
out the knowledge or authority of his principal, money from the bor-
rower for his own benefit, this does not make the contract usurious. Call
v. Palmer, 6 Sup. Ct. 301, 116 U. 8. 98, followed.

8. SAME—LENDER's KNOWLEDGE OF AGENT'S EXACTION.

‘When a lender authorizes his agent. to make loans for him under a gen-
eral arrangement that he must look to the borrower for his compensation,
and such agent accordingly charges the borrower a commission, the con-
tract is usurious, whether the lender knew of the charge or not, Fowler
v. Trust Co., 12 Sup. Ct. 1, 141 U. 8. 385.

4, SaME—CommisstoNs INCLUDED 1IN LoOAX. ) :

A lawyer advertising money to loan, through whorm is made a written
applieation, giving full description of the property to be mortgaged, with
abstract of title, and the banking company to whom he sends the papers,
and which negotiates the loan with one of several mortgage companies,
with ’Wtuch it is accustomed to deal, without preference, and without re-
celvmg commissions from thenn, wﬂl not be held agents of such mortgage
compdny, so as to render the mortgage usurious, because 20 per cent. com-
missions were divided between the banking compahy and the lawyer,
where the representatives of both companies in the transaction deny any
.relatlon of principal and agent, or that the mortgage company had any
mterest in, or knowledge of, the commissions. 63 Fed. 743, affirmed.

Appeal from the Circuit Court of the United.States for the Dlstrlct
of South Carolina.

This was a suit in equity by the American Freehold Land Mort-
gage Company of London, Limited, and others against J..J. Whaley
and P. W, Farrell, to foreclose a mortgage. There was a decree
for complainants in the circuit court (63 Fed. 743), and the defend-
ants appealed. : ' :

On the 25th October, 1883, W. H. Duncan, residing in Barnwell county, S
C., put in: his county newspaper an advertisement of “money to lend in sums
from $500 -to $500,000, on five years’ time.” W. H. Duncan, now dead, who
made this advertisement, was a man of small means. W. H, Duncan was a
lawyer, but his son, W. J. Duncan, whom he associated in the business with
him under this advertisement, was not. The business, as described by W.
J. Duncan, ‘the ‘son, was that of negotiating loans for those who applied, and
upon the securities they could give. The father attended to the law part of
the business, and the son assisted himn in negotiating the loans. They did a
large business; negotiated loans to the amount of $250,000 or more in Barn-
well county alone. All these loans were negotiated possibly with eight or
ten companies, all having their places of business in New York City, but W.
J. Duncan can remember only six. The business of the Duncans was con-
ducted through the Corbin Banking Company, of New York, according to a
routine described as follows by W. J. Duncan, the Corbin Company furnish-
ing the printed forms: “The party made the application to us for the amount
of money desired, giving a description of the property he proposed to mort-
gage, and also made a contract agreeing to pay us 207, commission; to pay
for the abstract of title, and recording the mortgage, etc. We prepared the
abstract of title, and with the application, contract, and inspector’s report,
and questions for applicant’s agent to answer, we forwarded these to New
York, to our correspondents, the Corbin Banking Company, who endeavored
to negotiate with investors wherever they could find them. If they succeeded
in neg ’Otlatlnff the loan, the abstract, with the mortgage and notes, were re-
turned to us for closing the loan, with a check from the Corbin Banklm7 Com-
pany for the money. We did not know if we could get any money upon the
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application, nor did we know who the lender would be. We only knew who
the lender was when the money was sent to us for closing the loan.” While
W. H. Duncan was conducting this business, in December, 1886, or Jan-
uary, 1887, the defendant below, J. J. Whaley and himself met at a public
meeting in which noney matters were discussed, when Duncan informed
Whaley that he was the agent of the Corbin Banking Company. Whether
the subject of the loan to Whaley was first broached by Duncan or by Wha-
ley, it was agreed that Duncan would get for Whaley the money he wanted.
‘They entered into a contract as follows, which does not violate the usury
laws of South Carolina:

“Whereas, I have this day employed W. H. Duncan to negotiate for me a
loan of $5,000 for a term of five years, with interest at the rate of eight per
cent. per annum, upon a note and mortgage securing the same, whieh shali
be a first llen upon my farm in Barnwell county, S. C.: Now, then, If he
shall succeed in negotiating said loan within thirty days, upon the usual
conditions exacted by Eastern money lenders as to security, perfecting of
title, insurance, &c., I agree to pay the said W. H. Duncan the sum of $1,000,
which shall be in full of his commissions and the commissions of those whom
he employs to assist him in making said negotiation. I also agree to furnish
an abstract of title to the farm, and to pay the fee for recording my mortgage.

*J. J. Whaley.

“Dated January 12, 1887.”

In this certificate upon the application of Whaley, Duncan described the
borrower a8 a man whose general reputation and standing in the community
was “No. 1,” who always paid his bills promptly for cash; never allowed
himself to be sued; had a “splendid” supply of farming implements and
machinery; was *“strictly” temperate, industrious, economical, and honor-
able; who did not touch a drop of liquor; who only wanted the money to
take up a prior mortgage and further improve his property proposed as
security for the loan; who had other means of living,—a handsome income
from a mill; and, finally, that the land offered to secure a $5,000 loan was
worth $15,000 in cash. Altogether, Duncan’s certificate described a first-
class risk, in commercial language. Some time after the public meeting,
Duncan mentioned to Whaley that he could get the money, and, three or
four weeks later, informed him that he had the “papers fixed, all ready,”
and came out to Whaley’'s residence, where the papers were all signed.
Among the papers signed by Whaley was the following note and contract:

“$5,006. Blackville, 8. C.,, Febry. 19th, 1887.
“On the 19th day of February, 1892, I promise to pay the American Free-
hold Land-Mortgage Co. of London, Limited, or order, at the office of the
Corbin Banking Company, New York City, five thousand dollars in the gold
coin of the United States, of the present standard of weight and fineness,
with interest from this date at the rate of eight per cent. per annum, pay-
ably annually, as per 5 interest notes hereto attached, value received.
Should any of said interest not be paid when due, it shall bear interest at
the rate of ten per cent. per annum from maturity, and, upon failure to pay
any of said interest within thirty days after due, said principal sum may,
at the option of the holder of this note, be declared due, without notice,
and may thereupon be collected at once, time being of the essence of this
contract; and, in case this note is collected by suit, agree to pay all costs of
collection, including ten per cent. of the prineipal and interest as attorneys
fees. It is expressly agreed and declared that this note is made and ex-
ecuted under, and in all respects to be construed by, the laws of the state
of South Carolina, and is secured by mortgage of even date herewith, duly

recorded. J. J. Whaley.
“No. 42,538,

Five coupon notes were attached, for the installments of interest which
would accrue annually, all made payable at the Corbin Banking Company,
in New York City. On the same day, Whaley executed the mortgage deed
to secure the note, which was duly recorded on the 2Sth February, 1887, in
the proper office of Barnwell county, 8. C. In accordance with the premises
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the American Freehold Land-Mortgage Company of London placed in the
hands of the Corbin Banking Company the sum of $5,000, and took the note
of Whaley above mentioned. On the same day, the 189th February, 1887,
the defendant gave a receipt to the latter company, as follows:

. “19 Feb., 1887

“Received from the Corbin Banking Co. five thousand dollars, proceeds of
loan negotiated by them for me with the American Freehold Land-Mortgage
Company of London, Limited, less commissions, as agreed.

“J. J. Whaley.”

The money received by the Corbin Banking Company from the Freehold
Mortgage Company was not all paid over to Whaley, the borrower. Fifieen
per cent. of it was retained as its own commission for negotiating the loan.
Nor was the remaining $4,250 paid directly to the defendant Whaley. It
was paid to W. H. Duncan, who applied it first in payment of his own com-
mission of $250, due under the contract of January 12, 1887; leaving $4,000,
which amount was applied for the bencfit of Whaley, chiefly in discharge
of one or more mortgage debts previously secured on Whaley's land, and
to other debts of Whaley. A very inconsiderable sum, left after these larger
liguidations, was paid to Whaley. W. G. Wheeler, a partner in the Corbin
Banking Company, and the person who, on its behalf, negotiated for Whaley,
through Duncan, for the loan sought by Whaley, testified, on material points,
in substance, as follows: ‘“When a loan is applied for, if it appears of a
character that investors would regard it favorably, we call it to the atten-
tion of such person, firm, or corporation as would probably make the loan,
and solicit the acceptance of it. We have no assurance beforehand that any
particular person or firm will make the loan. We never know, until we
attempt it, which of several parties to whom we go will accept it. There
are half a dozen loan institutions to which we apply in such cases. The
Jorbin Banking Company received an application from Whaley, through
Duncan, for a loan of $5,000. The application was signed by Whaley, and
was accompanied by an agreement to pay a commission for services in
negotiating the desired loan. We applied for this loan to J. K. O. Sherwood,
the agent in New York of the American Freehold Land Company of London,
whose business was the loaning of its funds upon improved real-estate secu-
rity in this country. Sherwood was its agent for accepting or rejecting ap-
plicattons for such loans. The loan was made to Whaley by the American
Freehold Land-Mortgage Company, and the Corbin Banking Company re-
ceived from it, for- Whaley, five thousand dollars,—no less, no more. He
received from the defendant Whaley a receipt signed by him, to the Corbin
Banking Company, for $5,000, negotiated by them for him with the American
Ireehold Land-Mortgage Company, less commissions as agreed. Neither
the American Freehold Land-Mortgage Company nor the said Sherwood
had any interest whatever in the commission paid by Whaley for negotiating
the loan, and neither of them ever received any part of such commission.
The American Freehold Land-Mortgage Company never paid the Corbin
Banking Company anything for its services in this or any other loan; and
the Corbin Banking Company never paid, or agreed to pay, to the American
Freehold Land-Mortgage Company, all or any portion of the commissions
received by the Corbin Company for services in respect to this or any other
loan.” - James K. O. Sherwood, a dealer in real-estate securities, testified
on material points in this case substantially as follows: “In January, 1887,
the Corbin Banking Company, of New York City, came to me, as agent of the
American Freehold Land-Mortgage Company of London, for accepting or
rejecting loans on its account, and applied to me for a loan-of $5,000 for five
years, at 8 per cent. interest, in behalf of J. J. Whaley, of South Carolina.
I examined the application and the abstract of title, which were the only
papers submitted to me, and told the Corbin Banking Company that I would
accept it for the American Freehold Land-Mortgage Company. The result
of the negotiation was that the Corbin Banking Company afterwards noti-
fied me that they had the papers executed by J. J. Whaley for $5,000, upon
his farm in Barnwell county, S. C. I approved the loan, for the mortgage
company, and the Corbin Banking Company was paid $5, 000 therefor; and
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my company took the note and mortgage and abstract, dated as of the 19th
February, 1887. It paid the full amount of the loan, $5,000,—no more and
no less. Neither my company nor myself received anything, in the way ot
bonus, remuneration, or commission, for accepting this loan, or paying over
the money loaned. I never sustained any relation to the Corbin Banking
Company, nor did I ever have any interest in their business. The American
Freehold Land-Mortgage Company did not have, and I never heard they had,
any other agent than myself in making loans on real estate in America.
I was informed and believe that the Corbin Banking Company was employed
by J. J. Whaley in negotiating this loan. I know nothing whatever as to any
relations between the Corbin Banking Company and J. J. Whaley, or any
other person acting for them or him. The American Freehold Lard-Mort-
gage Company did not employ, appoint, or select W. H. Duncan to negotiate
loans in South Carolina. I do not know whether the Corbin Banking Com-
pany appointed said Duncan to negotiate loans in South Carolina for them,
or whether he did negotiate loans for them. 1 do not know what commis-
gions or charges, if any, the Corbin Banking Company charged or exacted
from J. J. Whaley, in negotlating this loan from the American Freehold
Land-Mortgage Company; nor has the Corbin Banking Company, or any
of its members or agents, ever or at any time advised me, or the American
Freehold Land-Mortgage Company, what commissions or charges were being
made by the Corbin Banking Company to borrowers, in negotiating loans
for them.”

Edward McCrady, for appellants.
Allen J. Green, for appellees.

Before GOFF, Circuit Judge, and HUGHES and PAUL, District
Judges.

HUGHES, District Judge (after stating the facts as above). The
foregoing statement embraces the material facts on which the
decision of this case must turn. The appellant, who was the defend-
ant below, contends that, although the Corbin Banking Company
and the Duncans were indeed his own agents in negotiating for him
the loan which was ultimately granted by the American Freehold
Land-Mortgage Company of London, yet, that these agents of his
were also the agents of the mortgage company, in what is called the
“placing” of this loan, and that the mortgage company was in such
relations to the negotiation as to make the loan usurious. There
are three established principles of law on this subject, which are as
follows: (1) There can be no doubt that when one negotiates a loan
through a third party, with a money lender, and the latter, bona fide,
lends the money at a legal rate of interest, the contract is not made
usurious merely by the fact that the intermediary charges the bor-
rower with a heavy commission; the intermediary having no legal
or established connection with the lender, as agent. Fowler v.
Trust Co., 141 U. 8. 383, 12 Sup. Ct. 1; Grant v. Insurance Co., 121
U. 8. 105, 7 Sup. Ct. 841; Call v. Palmer, 116 U. 8. 98, 6 Sup. Ct. 301.
(2) So, also, when an agent authorized to lend money for his princi-
pal exacts, without the knowledge or authority of such principal,
money from the borrower for his own benefit, this does not make the
contract usurious., Call v. Palmer, 116 U. 8. 98, 6 Sup. Ct. 301. (3)
But when a lender authorizes his agent to make loans for him under
a general arrangement that he must look to the borrower for his
compensation, and such agent for the lender effects a loan, and
charges the borrower a commission, this will make the contract
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usurious, whether the lender knew of the charge or not (Fowler v.
Trust Co., 141 U. 8. 385, 12 Sup. Ct. 1), for this exaction is by the au-
thority of the lender, the principal.

The question in this case, therefore, is, were the Corbin Banking
Company or Duncan (both or either) agents of the American Free-
hold Land-Mortgage Company of London, Limited, the mortgagee
complainant in this case? This was the controlling fact in Bates v.
Mortgage Co., 37 8. C. 90, 16 8. E. 883; in Brown v. Brown, 38 8. C.
173, 17 8. E. 452; in Sherwood v. Roundtree, 32 Fed. 122; and in
Security Co. v. Gay, 33 Fed. 636. The two men who conducted and
made the negotiation for the loan under consideration (Wheeler, as
agent in New York for the Corbin Banking Company, and Sherwood,
agent in New York for the American Freehold Land-Mortgage Com-
pany of London) both testify fully and positively that there was no
previous contract, agreement, or understanding between the two
companies, by which the mortgage company made loans to the bank-
ing company for the latter’s customers. Wheeler testifies that his
banking company applied for loans for its customers to various firms
or companies, indiscriminately, anid that none of them had any inter-
est in any commissions which the banking company charged its
customers, and that the American Freehold Land-Mortgage Company
had no interest either in the commission of 15 per cent. charged by
the banking company to Duncan, or in the commission of 5§ per cent.
charged by Duncan to the borrower, Whaley. He testifies that the
mortgage company had no knowledge of those respective commis-
sions, and that the agent had not such knowledge. Sherwood, the
agent of the mortgage company, also testifies positively that neither
his company nor himself had any knowledge of what commissions
the banking company and Dunecan, respectively, received for negoti-
ating the loan which his company granted. Both of these agents
testify that the whole sum of $5,000 was paid by the American Free-
hold Land-Mortgage Company to the banking company,—nomoreand
no less,—and that the mortgage company had no interestin, or knowl-
edge of, the commissions received by the banking company and by
Duncan, respectively. The character of these respective agents and
witnesses is not impeached by anything in the testimony. The de-
fendant appellant, however, contends, in substance, that, in its very
circumstances, this case shows that the Corbin Banking Company,
who negotiated for, received, and paid over, less its commissions, the
money respectively loaned and borrowed, was the agent both of the
mortgage company, which lent, and the defendant, who received, the
money, less commissions, borrowed, and that this is a necessary pre-
sumption from the nature of the transaction, in spite of the positive
testimony to the contrary of the respective agents who conducted
the transaction. We see nothing in the evidence, or in the char-
acter of the transaction, to justify this presumption. The learned
circuit judge who conducted the trial of this case below held, in an
opinion, in which he fully discusses this question, and in which we
fully concur, that there was nothing in the evidence to justify this
presumption. This fact, and other material evidence in this case,
distinguish it from the case of Mortgage Co. v. Owens (decided by
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this court at its last term) 18 C. C. A. 513, 72 Fed. 219. The decision
of the court below is therefore affirmed.

After the decision and order of the court below on the main ques-
tion in controversy, there were subsequent proceedings in the court
below, dealing with the details of the case consequent upon the
decision in chief. We see nothing in the action of the court below
in these details to question, or to dissent from. We accordingly
affirm the action of the court below in all particulars.

SAN DIEGO LAND & TOWN CO. v. CITY OF NATIONAL CITY et al
(Circuit Court, 8. D. California. May 4, 1896.)
No. 648.

1, WaATER RiGHTS AND WATER COMPANIES — FOREIGN CORPORATIONS — CONSTI-
TUTIONAL LAw—EsSTOPPEL.

A foreign' corporation, coming into California, and acquiring water and
water rxghts under the provisions of the state constitution (Const. 1879,
art: 14, § 1); which declares that the use of water appropriated for sale,
rent, or distribution is a public use, subject to regulation and control by
‘the state and that the rates of compensation for such use shall be fixed
annually by cities, counties, and towns, will not be heard to assert that
the constitution and laws under which it has acquired such rights are in
contravention of the constitution of the United States. Such corporation
may, however, question the reasonableness of the rates established by any
municipality.

. SAME —JUDICIAL POWER — REASONABLENESS OF CHARGES — MUNICIPAL COR-
PORATIONS.

It i$ within the scope of judicial power, and a part of judicial duty, to
inquire whether rates of compensation fixed by municipalities and corpora-
tions for the use of appropriated water in California operate to deprive
the owner of his property without just compensation; and, if the court
finds from the evidence that they are manifestly unreabondble, it is its
duty to annul them. .

SAME—RATE—BASIS FOR DETERMINATION.

Where a municipality undertakes to reduce the rates for the use of ap-
propriated water, and the plant supplying the same, the basis upon which
reasonable and just rates are to be determined is the present value of the
plant, and not its original cost; having due regard to the cost of main-
tenance, depreciation by wear and tear, and the rights of the public. If,
on that basis, a fair interest is allowed, there can be no just cause of com-
plaint.

4, SAME—SEPARATE CHARGE FOR WATER RIGHT.

A company which has appropriated the waters of a stream for purposes
of sale and distribution, under the constitution and laws of California, hag
no right, before furnishing new applicants with water, to make, in addi-
tion to the regular charges established pursuant to law, a separate charge,
of a gross sum, for the so-called “water right.,” On the contrary, each
member of the community has the right, on paying the rate fixed, to use a
reasonable quantity of water in a reasonable manner,

. SAME-~REASONABLENESS OF RATES.

In determining what are reasonable rates for supplying water to the
inhabitants of a town which includes but a part of the territory supplied
by a water company through one general system, the charges should be
fixed with a view to yielding a fair rate of interest on the value of that part
of the plant referable to the territory embraced in the town, without at-
tempting to make compensation for losses sustained in the distribution of
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