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PI. & Prac. 102, and note c; Newm. PI. & Prac. 182, 214; Colyer's
Adm'r v. Craig, 11 B. Mon. 73; Johnson v. Rankin, 3 Bibb, 87; Kel-
lar's Ex'rs v. Beelor, 5 T. B. Mon. 575; Duvall v. Waggener, 2 B. Mon.
18,1.
It is next objected that the money tendered was not brought into

court upon the filing of the bill. But it was tendered in the bill, and
an offer made to bring it into court whenever the court should so
direct, and this was sufficient. Cheney v. Libby, supra; Pam. Cant.
§ 361.
After Cheney began his actions of ejectment for the land, in 1894,

he paid the taxes for one year, and he has a decree for the amount,
with interest, which is all that need be said on that subject.
Finding no error in the record, the decree of the circuit court is, in

all things, affirmed.

NEW YORK 'SECURITY & TRUST CO. v. LINCOLN ST. RY. CO. et aI.
(Circuit Court, D. Nebraska. May 7, 1896.)

1. EQUITY PLEADING-OmGINAL AND SUPPLEMENTAL BILLS.
If the original bill fails to set up a state of facts justifying the relief

sought, a supplemental bill, based on facts afterwards occurring, cannot
be sustained. But if the original bill is well founded, it is then permissi-
ble to set forth subsequent facts showing a right to further relief, within
the scope of the relief sought in the original bill.

2. SAME-MoRTGAGE FORECLOSURE PROCEEDINGS,
Ordinarily, a foreclosure bill may be maintained upon a default in pay-

ment of interest coupons, and in such case defaults subsequently occur-
ring may properly be set up by a supplemental bill.

3. MORTGAGES TO SEOURE BONDS-POWERS AND DUTIES OF TRUSTEE-REQUEST
OF BONDHOLDERS FOIt FOREOLOSUHE,
A mortgage to secure bonds provided that no foreclosure proceedings

should be instituted, except by the trustee, unless he should refuse to do
so on the reasonable request of the bondholders; and it was expressly
made the duty of the trustee to foreclose, on the requisition in writing
of a certain proportion of the bondholders. Held, that the limitation in
respect to foreclosure was not upon the trustee, but on the individual
bondholders, and that, primarily, it was left to the discretion of the trustee
to determine whether foreclosure proceedings should be commenced, but
with a duty to do so on the request of the specified number of
bondholders.

This was a suit in equity by the New York Security & Trust Com-
pany against the Lincoln Street-Railway Company and others for the
foreclosure of a mortgage securing an issue of bonds. The cause was
submitted on demurrers filed by the defendants.
Hornblower, Byrne & Taylor and Harwood, Ames & Pettis, for

complainant.
Cobb & Harvey and Sawyer, Snell & Frost, for defendants.

SHffiAS, District Judge. This suit was commenced on the 25th
day of March, 1895, and on the 7th day of October, 1895, an amended
and supplemental bill was filed, to which the defendants have in-
terposed several demurrers. Upon the argument had upon the de-
murrers, the point made is that, when the original bill was filed, the
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right to proceed by way of foreclosure did not exist; that the facts
recited in the supplemental bill, showing that since the filing of the
original bill defaults have been made in the payment of interest
coming due upon the bonds secured by the mortgage executed by the
Lincoln Street-Railway Company, and that a majority of the bond-
holders had in writing directed the trustee to declare the principal
debt secured by the mortgage to be due and payable, which declara-
tion had been made by the trustee in accordance with the provisions
of the mortgage, could not be availed of in support of the suit, be-
cause such facts did not exist when the suit was commenced; and
that in the original bill a right to ask a decree of foreclosure was
not shown to exist.
The question is whether the original bill set forth a substantial

cause of action, for it is admitted by counsel for complainant that,
if the original bill fails to set up a state of facts justifying the relief
sought, or, in other words, fails to set up a cause of action then
existing, a supplemental bill, based upon facts occur'ring after the
filing of the original bill, cannot be sustained. Bernard v. Toplitz,
160 Mass. 162,35 N. E. 673; Shields v. Barro''', 17 How. 130; Cand-
ler v. Pettit, 1 Paige, 168. If, however, the original bill is well
founded, or, in other words, sets forth a cause of action and ground
for relief, then it is permissible to set forth in a supplemental bill
facts happening after the filing of the original bill, which show that
complainant is entitled to further relief, within the scope of that
sought in the original bill. Thus, if a bill for foreclosure of a mort-
gage is filed upon the ground that part of the debt secured by the
mortgage,-as, for instance, installments of interest,-has come
due and is unpaid, and the court would be authorized to grant a
decree of foreclosure therefor, it is, in such case, open to the com-
plainant,by filing a supplemental bill, to show that since the origi-
nal bill was filed other installments of interest have fallen due and
remain unpaid, or that the principal, in part or in whole, has become
due and payable, either by lapse of time, or by the action of the
trustee, in pursuance of the provisions of the mortgage deed. Jones,
Mortg. (4th Ed.) § 1186; MalCOlm v. Allen, 4H N. Y.J48. In fact the
cause of action in this case is based upon the alleged violations of
the terms of the mortgage, and the right of foreclosure created there-
by. When the foreclosure takes place, account must be taken, not
only of the portions of the debt actually due, but also of the portions
yet to come due. 'rhus in Howell v. Railroad Co., 94 U. S. 463, it
was said:
"The company, therefore, had a right to mortgage their property for the

payment of these installments of interest, as well as principal, and to make
it one of the prOVisions of the mortgage that it might be foreclosed, if these
installments were not paid as they fell due, Thel'e can, in fact, be but one
decree of foreclosure of the same mortgage on the same property, and it is a
necessity of that foreclosure, under the principles of the court of chancery.
that all the sums secured by that mortgage must be protected according to
their priority of lien."
It thus appears that the real question involved is whether, at the

time the original bill was filed, the facts were such that a bill of
foreclosure could be sustained. In the original bill it was averred
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that the installments of interest coming due on the first days of
April and October, 1894, had not been paid, that due demand there-
for had been made, and that the default in payment had existed
for more than six months; and it is admitted that, ordinarily, a
suit for foreclosure could be maintained on such default in the pay-
ment of interest, but the right in this particular case is denied, on
the ground that no suit to foreclose could be instituted for default
in payment of interest, except the trustee was required to thus pro-
ceed by a requisition signed by the holders of at least $800,000 of
the mortgage bonds. This contention is based upon the provisions
of article 10 of the mortgage deed, which is as follows:
"No action shall be commenced or prosecuted against the said party of the

first part to enforce the mortgage hereby created by reason of any default
upon any of said bonds or coupons, or othenvise, except by the said trustee,
or its successors in the trust, unless the trustee, for the time being, upon the
reasonable request of the holders thereof, as hereinafter set forth, shall re-
fuse to take such action. It is hereby declared and agreed that It shall be
the duty of the trustees to exercise the power of entry hereby granted, or
the power of sale hereby granted, or both, or to take proper proceedings, In
equity or at law, to enforce the rights of bondholders under these presents.
upon the requisition in writing of certain of said bondholders, as hereinafter
specified. * * *"

If this article operates as a restriction upon the right of the trus-
tee to institute foreclosure proceedings, it equally operates as a re-
striction upon the right of entry secured to the trustee by article
3, and the right of sale conferred by article 4; and, according to this
construction, the trustee could not act for the protection of the bond-
holders, either by way of taking possession of the property or sell-
ing it, or by instituting foreclosure proceedings, unless expressly
authorized so to do by holders of at least $300,000 of the bonds se-
cured by said mortgages, and thus the power of the trustee to act
for the protection of the bondholders would be denied, until au-
thority was given by getting a consent of action among holders of
$300,000 worth of the bonds.
The limitation created by the provisions of article 10 is not upon

the right of the trustee, but upon that of the individual bondholder.
The first clause of the article declares that no action shall be com-
menced by reason of any default on the part of the mortgagor, ex-
cept by the trustee, except upon the reasonable request of the bond-
holders. This is not a limitation upon the right and power of the
trustee to institute proceedings, whenever in its judgment such a
course is needed in the interests of the bondholders. Primarily, it
is left to the discretion of the trustee to determine whether pro-
ceedings for foreclosure should or not be instituted. For the pro-
tection of the bondholders, however, it is further provided that it
is the duty of the trustee to institute proceedings for foreclosure,
when so requested by the holders of $300,000 of the secured bonds.
If the requisite number of bondholders direct the trustee to insti-
tute proceedings, then it becomes its duty so to do. If not so di-
rected, then it is left to the discretion of the trustee to determine
whether the .interests of the parties demands such action on its part.
In either event, the right and power to act, by the institution of fore-
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closure proceedings, exists in the trustee whenever the default on
part of the mortgagor is such that a right of foreclosure exists
against it. The allegations in the original bill, as well as those con-
tained in the supplemental bill, show that, when the original bill
was filed, such a default in the payment of interest had occurred
that a right to file a bill for the foreclosure of the mortgage existed,
and the original bill was property filed for that purpose. After the
filing of the original bill, other defaults occurred, and it is alleged
that action was taken by the bondholders, declaring the whole of the
pri?cipal of the bonds to be due. If such defaults in the payment
of mterest occurred, and action was taken with a view to declaring
the principal debt to be due, such facts are entirely germane to the
foreclosure proceedings, and a supplemental bill is the proper mode
for bringing them before the court.
Demurrers are therefore overruled.

INTERSTATE COMMERCE COMMISSION v. NORTHEASTERN R. CO.
et al.

(Circuit Court, D. South Carolina. April 30, 1896.)

CARRIERS-POWERS OF INTERSTATE COMMERCE COMMISSION-FIXING RATES.
The Interstate commerce commission has no power, express or implied,

to fix maximum rates. Cincinnati, N. O. & 'I.'. P. Ry. Co. v. Interstate
Commerce Commission, 16 Sup. Ct. 700, followed.

"Vro. Perry Murphy, U. S. Atty., Asher D. Cohen, and Geo. S.
Legare, for complainant.
H. W. Massey and Smythe, Lee & Frost, for defendants.

SIMONTON, Circuit Judge. This case comes up upon a motion
to dismiss the bill. The Truck Farmers' Association, of Charleston,
and others, engaged in the .same line of business filed their coin-
plaints with the interstate commerce commission against the rail-
road companies named in the caption. The complaints were that
the charge of freight on vegetables and other truck between Charles-
ton and New York and other Northern markets was unreasonable,
and so unlawful. The commission, having given due notice to the
carriers complained of, entered into a long, laborious, and careful
examination of the charges, and, after deliberation upon the volu-
minous testimony produced before them, filed in writing their find-
ings of fact and their conclusions thereon. They formulated their
conclusions in the following final judgment and order:
"Ordered and adjudged that the defendants [naming them], and each of

them, do, within ten days after service of tWs order, wholly cease and desist
and thenceforth abstain fvom charging or receiving any greater compensation
in the aggregate for the transportation from Charleston, in the state of South
Carolina, to Jersey City, in the state of New ,Tersey, of the following named
and described commodities, whether shipped to New York, N. Y., and de-
livered to consignees at Jersey City, or shipped to .Tersey City, than is here-
inafter set forth as follows, to wit: (1) cents per quart, $1.92 per crate
of 32 quarts, or $3.8"1 per 100 pounds, as the total charge for the transporta-
tion of, including cost of refrigeration en route, and all services incident to


