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CITY OF nVANSVILLE v. DENNETT.,
(Cireuit Court of Appeals, Seventh Circuit.)
No. 38.

1. MunrcipaL BoNDs—ErFECT OF RecrTALS.
Held, pursuant to the decision of the supreme court, that a recital, in a
series of municinal bonds. that they were issued in pursuance of an act
-of the legislature and ordinances of the city council, passed in pursuance
thereof, does not put a purchaser upon inquiry as to the terms of the ordi-
~ nance under which the bonds were issued.
2. BAME. ) .

Held, further, pursuant to the decision of the supreme court, that a re-
cital, in such bonds, that they were issued by virtue of a resolution of the
city council, passed on a given date, does not put a purchaser upon in-
quiry as to the terms of the resolution.

8. BamEe.

Held, further, pursuant to the decision of the supreme court, that re-
citals in municipal bonds, of acts of the legislature, authorizing their issue
upon certain conditions, and of the taking of steps to comply with such
conditions, the acts so recited being invalid, and the conditions actually re-
quired being different, estop the munieipality issuing the bonds, as against
a bona fide purchaser for value, from asserting that the bonds were not
issued under the proper conditions.

4. SAME.

Held, further, pursuant to the decision of the supreme court, that, under
such recitals as to the conditions of the issue of the bonds, a bona fide pur-
chaser i not put upon inquiry as to the performance of the conditions ac-
tually requisite for the issue of the bonds.

5. Samg.

Held, further, pursuant to the decision of the supreme court, that such
recitals, as to the legislative authority for the issue of the bonds and the
conditions under which thev were issued, do not charge a bona fide pur-
chaser for value with notice that the bonds were issued in pursuance of
an invalid act, and of the conditions required thereby, but such purchaser
has a right to assume from the recital that the conditions both of the in-
valid and valid acts had been complied with before the issue of the bonds.

In Error to the Circuit Court of the United States for the Dis-
trict of Indiana.

George A. Cunningham, for plaintiff in error.
A. W. Hatch, for defendant in error.

Before JENKINS, Circuit Judge, and BAKER and SEAMAN,
District Judges.

PER CURIAM. This was a suit brought by William 8. Dennett,
the defendant in error, against the city of Evansville, to recover
upon certain coupons taken from negotiable bonds purporting to be
obligations of the city of Evangville. Judgment below was rendered
in favor of the plaintiff, and a writ of error sued out by the city of
Evansville to review that judgment. Upon the argument of the
canse here, the court, desiring to be advised upon certain questiong
and propositions of law arising in the cause, certified the facts and
certain questions to the supreme court for its opinion and instruc-
tion, as follows:
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Statement of Facts. ‘

The city of Evansville, on May 1, 1868, issued its bonds, bearing
date on that day, to the amount, in the aggregate, of the sum of
$300,000, in payment of its subscription to the stock of the Evans-
ville, Henderson & XNashville Railroad Company. Each bond was
for the sum of $1,000, payable to the bearer 30 years after date,
with interest on presentation of the coupons attached, and each bond
was of the tenor and effect following: :
“$1,000.00 No, ——

“United States of America.
“City of Evansville, State of Indiana.

“On account of stock subscription in the Evansville, Henderson and Nash-
ville Railroad Company. The city of Evansville, in the state of Indiana,
promises to pay to the bearer, thirty (30) years after date, the sum of one thou-
sand dollars, at the office of the Farmers’ Loan and Trust Company, of New
York, with interest thereon at the rate of seven per centumn per annuni, paya-
ble semiannually at the office of the Farmers’ ILoan and Trust Company in
the city of New York, on the first day of November and on the first day of
May of each year, on presentation and delivery of the interest coupons hereto
attached. This being one of a series of three hundred bonds of like tenor and
date issued by the city of Iivansville in payment of a subscription to the
Evansville, Henderson and Nashville Railroad Company, made in pursuance
of an act of the legislature of the state of Indiana and ordinances of the city
council of said city passed in pursuance thereof. The city of Ivansville here-
by waives all benefit from valuation or appraisement laws. In testimony
whereof the said city of Evansville has hereunto caused to be set its corpo-
rate seal, and these presents to be signed by the mayor of said city, and
countersigned by the clerk thereof. Dated the 1st day of May, 1868. :

“[Signed] William H. Walker, Mayor.

“A. M. MeGrift, City Clerk.” .

The city of Evansville, on December 1, 1870, also issued its fur-
ther series of bonds, amounting in the aggregate to the sum of
$300,000, in payment of its subscription to the stock of the Evans-
ville, Carmi & Paducah Railroad Company, each bond being dated
December 1, 1870, for the sum of $1,000, payable to the Evansville,
Carmi & Paducah Railroad Company, or bearer, December 1, 1895
with interest, etc., on presentation of coupons attached, and each
bond was of the tenor and effect following:

“Total Amount Authorized, Three Hundred Thousand Dollars.

“No, —. $1,000.00.
“Citv of Evansville. State of Indiana.

“Evansville, Carmi and Paducah Railroad Company.

“By virtue of an act of the general assembly of the state of Indiana entitled
‘An act granting to the citizens of the town of Evansville, in the county of
Vanderburgh, a city charter,” approved January 27th, A. D. 1847, and by vir-
tue of an act of the general assembly of the state of Indiana amendatory of
said act, approved March 11th, 1867, conferring upon the city council of said
city power to take stock in any company authorized for the purpose of mak-
ing a road of any kind leading to said city; and by virtue of the resolution of
said eity council of said city, passed October 4th, 1869, ordering an election
of the qualified voters of said city upon the question of subscribing three hun-
dred thousand dollars to the canital stock of the Evansville, Carmi and Padu-
cah Railrcad Company. and said election, held on the 13th day of November,
1868, resulting in a legal majority in favor of such subscription; and by vir-
tue of a resolution of said city council, passed May 23rd, 1870, ordering an is-
sue of the bonds of the city of Evansville (of which this is a part) to an
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amount not to exceed three hundred thousand dollars, bearing interest at the
rate of 7 per cent. per annum, for the purpose of paying the subscription as
authorized above: The said citv of Evansville hereby acknowledges to owe
and promises to pay to the Evansville, Carmi and Paducah Railroad Company,
or bearer, one thousand dollars, without relief from valuation or appraise-
ment laws, payable on the 1st day of December, A. D. 1895, at the Farmers’
Loan and Trust Company, in the city of New York, with interest from the
date thereof at the rate of 7 per cent. per annum, said interest payable semi-
annually on the 1st day of June and the 1st day of December, on presenta-
tion of the proper coupons for the same at said bank. The faith and credit
and real estate revenues and all other resources of the said city of Evans-
ville are hereby solemnly and irrevocably pledged for the payment of the
principal and interest of this bond. In testimony whereof the mayor of the
city of Evansville has hereunto set his hand and affixed the corporate seal
of the said city, and the city clerk of said city has countersigned these pres-
ents, this 1st day of December, 1870, Wm. Baker, Mayor.
“Wm, Helder. City Clerk.”

The city of Evansville, by its charter, approved January 27, 1847,
has power, conferred upon it by the fortieth clause of section 30
thereof, as follows:

“To take stock in any chartered company for making roads to said city, or
for watering said city, and in any company authorized or empowered by the
commissioners of Vanderburgh county, to build a bridge on any road leading
to said city, and to establish, maintain and regulate ferries across the Ohio
river from the public wharves of said city; provided that no stock shall be
subscribed, or taken, by the commnion council in such eompany, unless it be on
petition of two-thirds of the residents of said city who are freeholders of the
city, distinctly setting forth the company in which stock is to be taken and the
number and amount of shares to be subscribed; and provided, also, that in
all cases where such stock is taken, the common council shall have power to
borrow money and levy and collect the taxes on all real estate (either inclu-
sive or exclusive of improvement, at their discretion) for the payment of said
stock.”

This fortieth clause of section 30 of the original charter of Evans-
ville was, in form, amended by an act of the legislature of the state
of Indiana entitled “An act to amend the 40th clause of section 30
of an act entitled ‘An act to grant to the citizens of the town of
Evansville, in the county of Vanderburgh, a city charter, approved
January 27, 1847, and declaratory of the meaning of the second
section of the same.” Acts 1863, p. 76, Under the decisions of
the supreme court of Indiana this act was repugnant to the constitu-
tion, and invalid, in that it did not set out the entire section as
amended.

In 1867 the legislature of the state of Indiana attempted to amend
the act of 1865, above referred to, by an act entitled “An act to
amend the first section of an act entitled ‘An act to amend the 40th
clause of the 30th section of an act entitled “An act granting to the
citizens of the town of Evansville, in the county of Vanderburgh, a
city charter,”’ approved January 27, 1847, and declaratory of the
meaning of the 2nd section of the same, approved December 21, 1865,
go as to authorize the common council of the city of Evansville to
subscribe for and take stock in the Evansville, Henderson & Nash-
ville Railroad Company, or any other company, or corporation,
organized for the purpose of constructing a railroad leading from
Nashville, in the state of Tennessee, to a point on the Ohio river at,
or near, Evansville, Indiana.” Acts 1867, p. 121.
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This 1s an act authorizing subscriptions for stock in the Evans:
ville, Henderson & Nashville Railroad Company, or other railroad
companies, by the city of Evansville, when a majority of the quali-
fied voters of the city, who were also taxpayers, should vote therefor,
Under the decision of the supreme court of the state of Indiana,
this latter act is invalid, because amendatory of a prior invalid act.

The bonds in question, of both series, were in fact issued in at
tempted compliance with the act of March 11, 1867, above, and in
the recitals in the bonds issued to the Evansville, Carmi & Paducah
Railroad Company, referred to. The ordinances of the city council
of the city of Evansville, authorizing the issue of both series of bonds,
disclose that they were issued pursuant to an election by the legal
voters of the city of Evansville, and do not recite that any petition
of resident frecholders of the city was presented to the common
council, as required by the charter; and no such petition was, in
fact, in either case, made or presented to the common council of the
city of Evansville The defendant in error, Willilam 8. Dennett,
purchased bonds of both issues, before maturity, and for value, and
is a bona fide holder thereof. This suit is brought upon matured
coupons of both series of bonds.

Questions.

(1) Does the recital in the series of bonds issued in payment of
subscription to the Evansville, Henderson & Nashville Railroad Com-
pany, that they were issned “in pursuance of an act of the legisla-
ture of the state of Indiana, and ordinances of the city council of
said city, passed in pursuance thereof,” put a purchaser upon in-
quiry as to the terms of the ordinances under which the bonds were
issued?

(2) Does the recital in the series of bonds issued to the Evans-
ville, Carmi & Paducah Railroad Company, that they were issued
“by virtue of a resolution of said city council, passed May 23, 1870,”
put a purchaser upon inquiry as to the terms of that resolution, and
charge him with knowledge of its terms?

(3) Do the recitals in the bonds issued to the Evansville, Carmi &
Paducah Railroad Company, as against a bona fide purchaser for
value of such bonds, estop the city of Evansville from asserting that
such bonds were not issued for stock subscribed, upon a petition of
two-thirds of the residents of said city, who are freeholders of the
city, distinctly setting forth the company in which stock is to be
taken and the number and amount of shares to be subseribed?

{4) Under the recitals in the series of bonds issued to the Evans-
ville, Carmi & Paducah Railroad Company, is a bona fide purchaser
for value put upon inquiry to ascertain whether a proper petition
of two-thirds of the residents of the city of Evansville who are free-
holders of the city had been presented to the common council before
that body had subseribed for stock in said railroad company?

-(8) Is a bona fide purchaser for value of the bonds issued to the
Evangville, Carmi & Paducah Railroad Company charged by the
recital in said bonds with notice that they were issued in pursuance
of an invalid act, and in pursuance of an election thereunder; or
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had such a purchaser a right to assume from the recifal that the
prerequisites of both the valid act and the invalid act had been ob-
served by the common council before the issuance of such bonds?

The supreme court, in response to the request, has returned to us
its answers, to the several questions propounded, answering the first,
second, and fourth questions in the negative, the third question
in the affirmative, the first paragraph of the fifth question in the
negative, and the last paragraph of the fifth question in the affirma-
tive. The opinion of the supreme court wiil be found reported in 16
Sup. Ct. 613,

The answers of the supreme court to the questions propounded to
it affirm the validity and binding obligation of the bonds in ques-
tion, and the case requires no further consideration at our lands.
The judgment appealed from will be affirmed.

CLEVELAND, C,, C. & ST. L. RY. CO. v. BROWN.
(Circult Court of Appeals, Seventh Circuit. May 4, 1890.)
No. 72

1. MASTER AND SERVANT—FELLOW SERVANTS—PERSONAL INJURTIES.

A foreman of a railroad bridge gang, who is a subordinate of the super-
intendent of bridges, but has authority to hire and discharge the men
under him, and scle power to direct and control them in their work, is
their fellow servant, with respect to injuries caused to one of them by
his negligence in adopting and pursuing a dangerous method of doing

- & given plece of work, such as throwing down a railway transfer shed,
and the company Is not liable therefor. 6 C. Q. A. 142, 56 Fed. 804, re-
versed. Railroad Co. v. Xeegan, 16 Sup. Ct. 269, 160 U. 8. 259; Railroad
Co. v. Peterson, 16 Sup. Ct. 843; Railroad Co. v. Charless, 1d. 848,—applied.

8. BaME—Unsare TooLs—MANNER oF USE.

If necessary and safe tools and appliances are furnished by a railroad
company for the use of a foreman and a gang of laborers under his control,
in doing a given piece of work, but they are not employed, or are un-
gkillfully employed, through the negligence or want of skill of the fore-
man, the company is not liable for a resulting injury to one of the labor-
ers; but if the tools and appliances used are insufficlent, and are employed
because better were not furnished, the company is liable. Railroad Co. v.
‘Keegan, 16 Sup. Ct. 269, 160 U. 8. 259; Railroad Co. v, Peterson, 18 Sup.
‘Ct. 843; Rallroad Co. v. Charless, Id. 848,—applied.

: Error to the Circuit Court of the United States for the Southern

District of Illinois.

“This Is an action for personal injuries suffered by the defendant in error
while in the service of the plaintiff in error as one of a crew of men called
the “bridge gang,” and employed generally In building and repairing bridges,
depots, platforms, and other structures, and, at the time of the injury com-
plained of, engaged 1n taking down a transfer shed near Cairo, Ill. Upon
the. first hearing of the case the judgment below was affirmed. 18 U. S. App.
10, 6 Q. 0. A. 142, 56 Fed. 804. But in view of the opinion of the supreme
court In the case of Railroad Co. v. Baugh, 149 U. 8. 368, 13 Sup. Ct. 914,
decided soon afterwards, a rehearing was granted, The reargument was had
at our May session, 1894, Justice Harlan presiding, and on June 9, 1894, a cer-
tificate was made of questions upon which the instruction of the supreme,
oourt was desired. The certificate contained a copy of the declaration, and



