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rors, if errors there were, were errors of judgment, over which we
have no control. They do not betray fraud, fraudulent dealing,
gross irregularity, gross partiality, or partisanship. The alvard
cannot be disturbed. Let the bill be dismissed.

PAUL, District Judge, concurred.

TITLE GUARANTEE & TRUST CO. v. NORTHEHX COUXTIES INVEST-
;\IENT THUS1." Limited, et at.

(Circuit Court, D. Oregon. April 2S, 189G.)

TRUSTS-CREATION-LEGAL TITT,E.
One M. entered into an agreement with the 1.'. G. & 'l'rust Company,

whereby he sold and conveyed to the trust company two parcels of land, on
one of which was a theater. 1.'he parcel on which the theater stood was
subject, with other land, to a mortgage to a third party, which had been
negotiated by the trust company. By an agreement of trust, simultane-
ously made, a trust was created in the trust company in the theater, anll
the land on which it stood, in favor of the trust company, to manage the
theater, collect the rents and profits, pay the expenses of management,
and for the services of the trustee, and to repay advances to :VI. and cer-
tain claims against him. After such payn.ents and the payment of the
mortgage, the property wa, to be recollveyec1 to:VI. 1\1:. retained his box
and an office in the theater, and aiso the management of the other par-
cel of land, the latter for the purposes of the trust. Held, that these
agreements did not create a mere mortgage, but vested the legal title
to both parcels of laml in the trust company, and that )1.'s equitable inter-
est was not subject to levy and sale on execution, though the box and office
reserved by him might be so sold.

W. D. Fenton, for plaintiff.
Zera Snow, for defendants.

BELLINGER, District Judge. This is a suit by the Title Guar-
antee & Trust Company to enjoin the Counties Investment
Trust, Limited, and H. C. Grady, marshal, from selling certain prop-
erty under execution issued on a judgment against P. A. M'arquam
and wife. On November 13, 1894, )Iarquam and wife entered into
an agreement with the Title Guarantee & Trust Company, whereby
the former sold and conveyed to the latter all of block 178, upon
which is situated the Theater, known in the case as the
first tract, and lots 1, 2, 3; and 4, in block 120, known as the second
tract. The conveyance was subject to a mortgage in favor of the
United States Mortgage Company upon the first tract, and 80 acres
of outside land, for $300,000, which mortgage was to secure a debt
negotiated for Marquam by the Title Guarantee & Trust Company.
An agreement of trust was entered into on the same date, to which
there was subsequently added a supplemental agreement, by which
a trust was created in the guarantee company in the theater prop-
erty and land, and the four lots in block 120, in favor of that com-
pany, to manage the theater property, collect the rents and profits
therefrom, pay the expenses of such management and operation,
and foy. the services of the trustee, in connection with the trust, to
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repay advances that might be made to Marquam, with. interest, to
pay, pro rata, certain claims against Marquam. After these pay-
ments have been made, and the $300,000 and interest paid, it is
provided that the property covered by the deed of trust shall be reo
conveyed to Marquam. Marquam retained his box in the theater
and an office in the building, and he retained, the management of
lots 1, 2, 3, and 4, for the purposes, however, of the trust. The
defendants claim that these conveyances and agreements constitute
a mortgage in favor of the guarantee company, and that the legal
title remaining in Marquam is subject to levy and sale under an exe·
cution levied by it. The suit is brought to enjoin such sale. It is
further claimed that if the legal title to the property has passed,
there remains in Marquam an equitable interest or estate, and that
this is subject to sale on execution.
It is my opinion that these facts vest the legal title to all the prop-

erty in question in the Title Guarantee Company, and that the
right or interest remaining in Marquam is not the subject of levy and
sale under an execution issued upon a judgment in an action at
law. The agreement of the parties constituted the company the
trustee of the parties, charged with the management of a part of it,
and with duties and responsibilities to all of it. Moreover, the
trustee acquired an interest in the property to the extent of certain
commissions for services in procuring the loan of $300,000, and for
such proper charges and expenses as are incurred by the trust.
The extent of Marquam's interest, for the purposes of sale on the

execution levied, cannot be determined. It cannot on such sale be
defined, nor its marketable value estimated. It is a matter of the
merest speculation, so that a sale would probably result in its sacri-
fice. Moreover, the proposed sale is of all this property, as the
only means of disposing of Marquam's interest in it, whatever that
interest may be, and the effect of such a sale will be to obstruct the
trust, and embarrass the title of the property in the hands of the
trustee, to the injury of creditors whose debts are secured by it.
The defendant company has the right to subject Marquam's in·

terest in this property to the payment of its debt, but not by a reck-
less and destructive procedure. Every consideration of equity re-
quires that the interest to be sold shall be first ascertained by a
proper proceeding in a court of chancery. This is necessary to any
sale of it with the reasonable expectation of realizing its market
value. And the case, as to the second parcel of property, is in
no wise altered by the fact that Marquam is allowed to manage it.
There is but one trust, and it includes this property, as well as the
other. The management of the property does not enlarge Marquam's
interest in it, nor aid in determining the extent of such interest, nor
in any way overcome the difficulties in the way of its proposed sale
on execution.
It is argued that the theater box and office reserved to )Iarquam's

use in the trust agreement is property subject to be sold on this
execution. I see no objection to such a sale, and, if the plaintiff
in the execution wishes to sell the right so resened, it may do so,
by a precise description of the right sold, leaving open the question
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as to whether its standing in equity to reach and subject Marquam's
other interest in the property to the payment of its debt will be
affected by such a sale.
'rhe demurrer to the bill is overruled, and the motion to discharge

the rule to' show cause is denied.

PEARSALL v. GREAT NOHTHERN ny. CO.1
(Circuit Court, D. Minnesota. September 14, 1895,)

1. CONSTITUTIOXAL LAW - OBLIGATION OF CONTRACTS - ACTS IMPAIRING COR-
PORATE FUANCHISES.
An accepted act of incorpo·ration of a private corporation is a contract

between the state and the corporation, and any law of a state which de-
stroys or impairs any valuable franchise granted by such an act violates
section 10, art. 1, of the constitution of the United States, which provides
that no state shall pas,s an;y law impairing the obligation of contracts, and
is ineffective, unless the right so to destroy or impair the franchise is re-
served by the state before OT at the time the charter is granted.

2. RAILROAD COMPANIES-GRANT AND ACCEPTANCE OF FUANCHISE.
'l'he territory and state of Minnesota, by chapter ll:iO o,f the Laws of the

Territory for 1856, and chapter 4 of the Special Laws of the S·tate for 1865,
granted to the Minneapolis & St. Cloud Railroad Company the right to
build, operate, and lease railroads, and the right to consolidate its stock,
its railroads, or its property with the stock, the railroads, or the property
of any other railroad corporation. 'l'hese grants were accepted by the cor-
poration prior to 1866, and this corporation has, by a change of name, be-
come the defendant, the Great Northern Railway Company.

B. SAME-RIGH'!' OF CONSOLIDATION.
'l'he right to consolidatf' with another railroad corporation includes the

right to make a fair and lawful agreement with it for the interchange of
tmffic, and for the joint use of terminal facilities, the right to buy one-
half of its stock for the shareholders of the purchaser, and the right to
guaranty the payment of its bonds.

4. SAME-VESTED RIGHTS-RESERVED POWER OF STATE.
This right to consolidate was a valuable and a vested right of the cor-

poration after its acceptance of the gt'ants; and section 17 of the act of
1856, which is: "This act is hereby declared to be a public act, and may be
amended by any subsequent legislative assembly in any manner not de-
stroying or impairing the vested rights of said corporation,"-did not re-
serve to the territory or to the state the power to impair or destroy this
vested right.

5. SAME-VES1'ING OF FRANCHISES.
The use of a franchise granted to a corporation is not a condition preced.
ent to the vesting in the corporation of the right to use it.

6. SAME - CONSOLIDATION - CONTROL OF PAUALLEL ROADS - MIKNESOTA
STATUTES.
If chapter 29 of the Laws of for 1874, and section 3 of chap-
ter 94 of the Laws of Minnesota for 1881, which prohibit any railroad cor-
poration from consolidating with or purchasing t1Jestock of any corpora-
tion which owns or controls a parallel or competing line of railroad, should
be construed to be amendments of the acts cited. they are broad enough
in their terms to prohibit the defendant corporation from consolidating
with any corporation which owns or controls the .:\ol'thern I'ucitic Sys-
tem of railroads, and from purchasing one-half the "tack of such a corpora-
tion for the use of its shareholders.

1 Reversed by the supreme court, Mr. Justice Field llnd :\11'. Justice Brewer
dissenting. 16 Sup. Ct. 70f


