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no further discussion of the matter is needed at the hands of this
court. The judgment will be reversed, and the cause remanded,
with directions to the court below to dismiss the bill filed by the
county of Baline for want of equity.

SNEED v. SABINAL MINING & MILLING CO.
(Circuit Court of Appeals, Seventh Circuit. May 4, 1896.)
No. 259.

1. ALTERATION OF NOTE—MATERIALITY.

When a note is given by a corporation, payable to the manager’s wife,
for money due him for salary, and for expenditures made in behalf of
the company out of funds represented by him to have belonged in part
to his wife, an alteration of the note so as to make it payable to the
manager himself is a material one. 18 C. C. A, 213, 71 Fed. 493, affirmed
on rehearing.

2. S8aME—BuURrRDEN oF Proor.

In an action on a note, the burden of showing its invalidity rests on
the defendant; but, if it be shown that the name of the payee has been
changed without the consent of the maker, the defense is established,
and the burden is then on the plaintiff to show that the alteration was
ratified, or for other reasons was not available as a defense.

8. SAME—LIMITATION OF ACTIONS. .
If it be shown that a note has been altered in a material respect after
the making and delivery thereof, it is void, and the fact that the statute

of limitation has run against the original cause of action is irrelevant.

4 TriAL T0 THE COURT—SPECIAL FINDINGS.

Specific statements in a special finding are not to be controlled or modi-
fied by inferences suggested by uncertain or equivocal expressions.
‘When such finding is rendered, it behooves the party having the burden
of proof to see that every fact essential to the relief sought is directly
and unequivocally stated. Wesson v. Saline Co., 73 Fed. 917, followed.

On Petition for Rehearing.

This was an action of assumpsit by John R. Sneed against the
Sabinal Mining & Milling Company to recover upon a promissory
note in the sum of $7,000, which he held as indorsee. The case was
tried to the court without a jury, and a special finding of facts
was made, and judgment given for defendant. The plaintiff sued
out a writ of error to this court, which, on January 6, 1896, ren-
dered an opinion affirming the judgment below. See 18 C. C. A,
213, 71 Fed. 493, where the special findings are set out in the
statement of the case. The case is now heard on a petition for
rehearing, filed by the plaintiff.

Adolph Moses, for plaintiff in error.
Milton 1. Beck, for defendant in error.

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Judge. This petition proceeds upon a misap-
prehension in respect to the burden of proof. It is true, as stated,
.that the burden to show the invalidity of the note rested upon
the defendant; but, once it was saown that the name of the payee
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" 'had been changed without the consent or authority of the maker
of the note, the defense was established, and the burden was upon
the plaintiff to show, if possible, that the alteration had been rati-
fied, or for other reason was not available as a defense. It is
found that some of the directors were present in the room where
the note was altered, but that is not a finding that they knew of or
consented to the change. It is also found that, after the change
was made, one of the directors, Mr. James, was opposed to the
execution of the note, and was not satisfied therewith, until an
indorsement was made waiving all claims against him and another
as stockholders; but that falls short of a finding that James then
knew that the alteration had been made. The finding shows that
at the first James “objected to giving Provard a note,” and the
importance of the waiver which he obtained was not affected by
the alteration. Besides, the consent of one of the directors to the
alteration was not sufficient, if given, and that it was not given
the finding is explicit when it says, “Neither the directors as a
body nor any of the officers of the company consented to the alter-
ation at any time.” The directors were officers of the company.
There may be ground for supposing that the court did not intend
by the word “officers,” as here used, to include directors; but
specific statements in a special finding are not to be controlled or
modified by inferences suggested by uncertain or equivocal ex-
pressions. When a special verdict or finding is rendered, it be-
hooves the party on whom is the burden of proof to see to it that
every fact essential to the relief he seeks is directly and unequivo-
cally stated. Wesson v. Saline Co. (just decided) 73 Fed. 917.
Care should be taken to distinguish between the finding of a fact
and a mere statement of evidence which tends to establish, or, it
may be, establishes, the fact. Circumstances are stated in this
finding which tend to show the consent of one or more directors
to the alteration which was made; but, instead of the circumstan-
ces, the fact of such consent, if material, should have been directly
gtated. It is found as a conclusion of law “that the alteration
was not fraudulently made”; but, if material, that should have
been found as a fact, and not as a legal conclusion. The finding
of facts in a special finding, as in a special verdict, should be in
itself complete, and should be followed by a separate statement
of the cenclusion or conclusions of law, unmixed with matter of
fact. To illustrate further: The finding shows that, in order to
procure the execution of the note in suit, Provard made certain
statements; but that establishes only that the statements were
made, and not that they were true. He said, for instance, that
a part of the money expended by him belonged to his wife, and
therefore requested that the note be drawn in her favor. While
this does not show that a part of the consideration of the note be-
longed to the wife, it discloses an important reason for the note
being made payable to her, and indicates that in fact, as well as in
law, the alteration was a material one. The burden of proving
the fact to have been otherwise, to say the least, was upon the
plaintiff in error.
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It is urged that the statute of limitations has run agalnst any
action upon the original consideration of the note, relieving the
defendant in error from all risk of suit by Mrs. Provard if she, in
fact, had any interest in the note, and depriving the plaintiff in
error of any remedy upon the original demand of Provard for
which the note was given. These suggestions are irrelevant to
the present issue. The alteration in question was material or im-
material, authorized or unauthorized, when it was made; and if
material and unauthorized, as the finding shows it was, the note
was thereby invalidated, and no mere lapse of time could impart
to it new validity. The petition is denied.

ASHMAN v. PULASKI COUNTY.
(Circuit Court of Appeals, Seventh Circuit. May 4, 1890.)
No. 141.

Muonicipan, BoNDs—INNOCENT PunrcHASERS—RECITALS.

Recitals in county bonds, that they are “issued pursuant to an order of
the county court of said county, authorized by a majority of the legal
votes cast at an election held in said county, pursuant to law,” and under
the provisions of certain statutes, and that they are in part payment of
a “subscription to the capital stock,” of a named railroad company, estop
the county as against an innocent purchaser, from showing that the
bonds are void because in fact issued as a donation to the railroad com-
pany, whereas the statute only authorized a subscription to its stock.
Wesson v. Saline Co., 73 Fed. 917, followed.

In Error to the Circuit Court of the United States for the Southern
District of Illinois.

G. A. Sanders, for plaintiff in error.
L. M. Bradley, for defendant in error.

Betore WOODS and JENKINS, Circuit Judges, and BAXER, Dis-
trict Judge.

PER CURIAM. The action in this case is in assumpsit upon twelve
bonds, for $500 each, and interest coupons attached, issued by the
county of Pulaski, Ill.,, bearing date October 17, 1872, and payable
to the Cairo & Vincennes Railroad Company, or bearer, in the city
of New York, twenty years after date, with interest thereon after
November 1, 1872, at the rate of eight per cent. per annum, evi-
denced by semiannual coupons. See Post v. Pulaski Co., 1 C. C. A.
405, 49 Fed. 628, and 9 U. 8. App. 1. Each bond is signed and
attested by the county judge and by the clerk of the county court of
Pulaski county, bears a certificate of registration by the auditor of
public accounts for the state, and contains the following recitals:

“This bond is one of two hundred of like tenor and amount of the same
issue, and issued pursuant to an order of the county court of said county,
authorized by a majority of the legal votes cast at an election held in said
county pursuant to law on the 5th day of November, A. D. 1867, This bond

is also issued under the provisions of ‘An act to incorporate the Cairo & Vin-
cennes Railroad Company,” approved March 6, 1867, and under the provisions



