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of the road which was covered by the lease. Under the bill, the
order could not have been broader, and the appended provision that
the writ should not be construed to interfere with the use of the road
by the St. Louis Company under the contract was a needless precau-
tion against an impossible misconstruction. There is certainly noth-
ing in the order which can be deemed to signify that the St. Louis
Company should continue to use the road under the contract with-
out discharging the current obligations thereby imposed upon itself,
or that the Chicago Company, or the receiver as its representative,
should not move in the manner provided by the contract for the en-
forcement of those obligations. It is a mistake to say that, by so
doing, the receiver, after restraining his adversary, was proceeding
to do the very act the legality of which had been submitted to the
state court for its summary action. Though arising out of the same
contract, the issues involved in this application are not the same as
those of the suit in the state court.

Under the second proposition, it is contended, upon the authority
of Hook v. Bosworth, 12 C. C. A. 208, 24 U. 8. App. 341, and 64
Fed. 443, that the receiver had no authority to receive or to enforce
payment of an indebtedness which accrued prior to his appointment.
The dispute in that case, however, was between the receiver, on one
side, and, on the other, the railroad company, mortgagor, and its
president and treasurer, over moneys earned on a contract for carry-
ing the mails before the receivership was ordered; and the decision
is manifestly inapplicable to a case between the receiver and a
debtor of the company. The record before us shows an order putting
the receiver in possession, not simply of the mortgaged road, rolling
stock, and other property used in operating the line, but of all the
rights and property of the Chicago Company; and, under such an
order, it is not for a debtor of the company to question the authority
of the receiver to collect money due the company, or to use any
means which the company itself, if still in control, might use to en-
force payment. It is only in very clear cases of error that an
appeal from an order granting or refusing a preliminary injunction
should be sustained. See Duplex Printing-Press Co. v. Campbell
Printing-Press & Manuf’g Co., 16 C. C. A, 220, 69 Fed. 250; Thomp-
son v. Nelson, 18 C. C. A. 137, 71 Fed. 339.

The order of the circuit court is affirmed.

SCOUTT v. XECK et al
(Circuit Court of Appeals, Eighth Circuit. March 23, 1894.)
No. 546.

1. RII;L‘MOVAL OF CAUSES — Diversk CrrizeNsurp — NECESSARY AND ForMAL

ARTIES.

An agent or trustee, appointed by both parties to a sale of lands to hold
the deed, purchase-money notes, and mortgage securing them until cer-
tain conditions are performed, is a necessary, and not a merely formal,
party to a suit for specific performance brought by the vendor against him
and the vendee, wherein part of the relief sought is a decree compelling
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such trustee to record the deed and dellver the notes and mortgage In
accordance with the contract; and if the complainant and the trustee
are citizens of the same state, the suit i8 pot removable by the vendee,
though he be a citizen of a different state. Wood v. Davis, 18 How. 467;
Bacon v. Rives, 1 Sup. Ct. 3, 106 U. 8. 99; Construction Co. v. Simon,
63 Fed. 1,—distinguished.

2 BAME—SEPARABLE CONTROVERSY.

Complainant purchased land from K., giving her his notes for deferred.
payments, and afterwards sold the land to M., making a deed therefor,
whieh, together with M.s notes and mortgage for the purchase money,
were placed in the hands of one T., as trustee, to collect certain of the
notes when due, and thereupon record the deed, and to deliver the pro-
ceeds of the notes collected and the remaining notes and the mortgage
to complainant, on the latter’s furnishing an abstract showing perfect
title in himself. After the notes and mortgages had been placed In T.’s
hands, a tripartite agreement was made between complainant, XK., and
M., whereby, among other things, complainant was to assign M.’s notes
and mortgage to K., in discharge of his debt to her, and T. was to hold
and collect the game for her benefit. Afterwards complainant brought a
suit for specific performance against M. and T., also making K. and her
husband parties defendant, on the ground that they refused to join as
complainants, but not alleging any default on their part. Held: (1) That
even if the bill did state two or more separable causes of action, that
neither of said causes of action was wholly between citizens of different
states; (2) that the bill disclosed but a single ecause of action; (3) that
for both reasons the cause was not removable to the federal court on the
ground of a separable controversy.

Appeal from the Circuit Court of the United States for the Dis
triet of Nebraska.

John M. Thurston (Robert A. Moore was with him on brief), for
appellant.

John L. Webster (Willard Eddy was with him on brief), for ap-
pellee R, H. Mather.

Elisha C. Calking and Warren Pratt, for appellees Samantha Keck
and Josiah L. Keck.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. - The decision of this case, so far as this
court is coneerned, hinges upon a question of jurigdiction. The suit
was brought originally by Will J. Scoutt, the appellant, against
Bamantha Keck, Josiah L. Keck, William C. Tillson, and R. H.
Mather, the appellees, in the distriet court of Buffalo county, state
of Nebraska, from which court it was removed by the defendant R.
H. Mather to the circuit court of the United States for the district
of Nebraska, where it was eventually tried, resulting in a decree for
the defendants dismissing the bill of complaint. The plaintiff, Will
J. Scoutt, and the defendants Samantha Keck, Josiah L. Keck, and
‘W. C. Tillson were citizens and residents of the state of Nebraska,
while the defendant R. H. Mather was a citizen of the state of Con-
necticut. The defendants Samantha Keck and Josiah L. Keck are
husband and wife. The suit was brought for the speeific perform-
ance of a contract for the purchase and sale of a tract of land «it-
uated in Buffalo county, state of Nebraska, which, prior -to the
month of June, 1891, was owned by Mrs. Keck.. The bill of com-
plaint, which was filed on June 30, 1892, contaived, in substance,
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the following allegationis: That by virtue of a contract which was
made by the plaintiff, Will J. Scoutt, in June, 1891, with Samantha
Keck and her husband, the latter parties had become obligated to
convey to the plaintiff the land which forms the subject-matter of
the present controversy for the price and sum of $18,000, of which
sum $4,500 was to be paid in cash on the execution of the deed,
and the balance in three equal annual installments. That in Au-
gust, 1891, the plaintiff, Will J. Scoutt, being the owner thereof in
the manner aforesaid, sold the land, and executéd a deed therefor
in favor of the defendant R. H. Mather, for the sum of $34,000.
That the latter person executed his notes for the purchase money,
which were made payable to the plaintiff in the following amounts,
and at the following dates, to wit: One note, for $3,000, due No-
vember 1, 1891; one note, for $3,000, due February 1, 1892; one
note, for §$2,500, due May 1, 1892; and three notes, for the sum of
$8,500 each, due, respectively, on September 1, 1892, September 1,
1893, and September 1, 1894, That said R. H. Mather further ex-
ecuted a mortgage on the land in favor of said Will J. Scoutt to se-
cure the payment of all of said notes. That thereupon the said
deed, which was executed by the plaintiff, and the notes and mort-
gage, that were executed by the said Mather, were deposited with
the defendant William C. Tillson, as cashier of the Kearney Na-
tional Bank, with the following written instructions, and upon the
following conditions:

“That the said Mather was to pay the three noteg first maturing, and upon
the payment of the same the said Tillson was to deliver to him the notes,
and the said Tillson was to retain in safety deposit the money so paid until
the plaintiff herein [Will J. Scoutt] should deliver to the said Tillson an ab-
stract showing a perfect title to the said property in him; ‘and upon the pres-
entation to Tillson of the abstract showing perfect title, the said Tillson was
to deliver to the said Scoutt the notes and mortgage [securing] the same, and
record the deed from Scoutt and wife to Mather,”

It was further alleged, in substance, that after the aforesaid deed,
notes, and mortgage had been placed in the keeping of the defendant
Tillson, an oral agreement was entered into by and between said
Samantha Keck, R. H. Mather, and the plaintiff, Scoutt, whereby it
was mutually agreed that Mather should pay to the defendant Till-
son, on February 1, 1892, his two notes for $3,000 each, which ma-
tured, respectively, on November 1, 1891, and February 1, 1892, and
that said notes when so paid should be returned to Mather; that,
in consideration of such payment, Samantha Keck should execute a
warranty deed in favor of the plaintiff, Scoutt, for the premises in
controversy, and deposit the same with said Tillson, together with an
abstract of title showing a good title in her at the date of the convey-
ance; that the plaintiff, Scoutt, should thereupon assign to Samantha
Keck the notes and mortgage which had been theretofore executed
by Mather in payment for the land, and leave the same, when thus
assigned, with Tillson, for collection; and that Samantha Keck
should accept the notes and mortgage, when so assigned, in payment
of Scoutt’s indebtedness to her on account of his purchase of the land.
By a further agreement between the plaintiff and Mrs. Keck, the
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former was to receive /34 of the proceeds of said notes when col-
lected from the defendant Mather. The bill further alleged that, in
accordance with the aforesaid tripartite agreement, Samantha Keck
subsequently executed a deed in favor of the plaintiff, Scoutt, for
the land in controversy, and delivered the same to Tillson, together
with an abstract showing a good title in her at the date of the
conveyance, and that she subsequently obtained from Tillson the
two Mather notes, for $3,000, that were to have been paid on Feb-
ruary 1, 1892, and that she continued to hold said notes when the
bill was filed. The plaintiff further charged that he had performed
his part of the alleged agreement. He averred, however, in sub-
stance, that the defendant R. H. Mather had refused to pay the
two notes, for $3,000 each, which matured on November 1, 1891,
and on February 1, 1892; that Tillson still held the remaining notes
and mortgage that had been executed by Mather; that Mather had
given Tillson directions not to deliver the same; that, in consequence
of such directions, Tillson had declined to deliver said notes and
mortgage, or to proceed with the collection thereof; and that he
had refused to place the two deeds then in his hands on record.
The plaintiff also averred that Samantha Keck was proceeding to
collect the two notes, for §3,000 each, which she had obtained from
Tillson, and that she and her husband had refused to join with the
plaintiff in a suit to specifically enforce the contract, for which rea-
son he had made them parties defendant. The relief prayed for in
the bill was as follows: First, that the defendant Tillson be com-
pelled to place the two deeds in his possession on record, so as to
vest the title to the property in controversy in the defendant Mather;
second, that Tillson be compelled to deliver the notes and mortgage
in his hands to the plaintiff and to Samantha Keck, or that he be
compelled to proceed with the collection thereof, in accordance with
the instructions given him by the plaintiff and said Mather when the
notes were originally placed in his custody; third, that a judgment
be entered against Mather for the three notes that were then past
due, to wit, the notes that matured November 1, 1891, February 1,
1892, and May 1, 1892, and that the defendant Samantha Keck be
required to bring into court the two of said notes which she had
obtained from Tillson; and, fourth, that the defendants R. H. Mather
and Samantha Keck be compelled to perform their agreement, and
that the plaintiff have general relief.

The petition to remove the suit to the federal court was framed,
and the endeavor is to sustain the right of removal, on two prin-
cipal grounds: First, that when the parties are arranged upon the
record according to their several interests, the controversy is be-
tween the plaintiff, Scoutt, and the defendant Samantha Keck, on
the one hand, and the defendant R. H. Mather on the other; that
the former persons are the real plaintiffs, who are seeking to enforce
a specific performance of the contract made by Mather, who is the
sole defendant; and that, as the parties to the controversy, when
thus arranged, are citizens and residents of different states, the case
was properly removed. The second contention is that the case dis-
closes a separable controversy between Scoutt and Mather, and that
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it was properly removed for that reason. We will examine these
propositions in the order above stated. '

The first of these contentions takes no account of the presence up-
on the record of the defendant William C. Tillson, who is a citizen
and resident of Nebraska, but assumes that he is a formal and un-
necessary party, whose presence for jurisdictional purposes may be
ignored. In this we think that counsel are in error. According to
the averments of the bill, Tillson was an agent or trustee, appointed
by both parties to the contract, to hold certain deeds, notes, and
mortgages, and to record the former and to deliver the latter on cer-
tain conditions heretofore shown, which, as the plaintiff avers, have
been fulfilled. He had certain active duties to perform. He still
holds the deeds and the mortgage, and all the notes, save two, which
have come into the possession of the defendant Keck, and he de-
clines, as it seems, to execute the trust or the powers that were thus
reposed in him. The chief object of the suit is to obtain a decree
compelling Tillson to record the deeds and to deliver the notes and
mortgages, that being the only way in which the contract can be
specifically enforced in the manner that was contemplated by the
parties thereto. Moreover, all the other relief that is prayed for
in the bill is merely supplementary or ancillary, and grows out of
the fact that three of the notes had matured when the suit was filed,
and that two of the overdue notes were at the time in the hands of
the defendant Keck. The plaintiff evidently assumed that, because
three of the notes executed by Mather had matured, he was entitled
to pray for a judgment thereon, as well as for a decree compelling
Tillson to record the deeds and to deliver the notes and mortgage,
which was the principal relief that the plaintiff below sought to ob-
tain. Under these circumstances we think that Tillson is a neces-
gary party defendant, and that his presence upon the record as a co-
defendant of Mather cannot be ignored. He has the actual and ex-
clusive possession of the notes and mortgage which the plaintiff
geeks to recover and he refuses to deliver the same. The case,
therefore, cannot be distinguished in principle from the recent case
of Wilson v. Oswego Tp., 151 U. 8. 56, 14 Sup. Ct. 259. In that case
a controversy arose between the plaintiff, a citizen of Missouri, and
the defendant, a citizen of Kansas, relative to the right of posses-
sion of certain bonds that were in the custody of a bank, which was
a corporation of the state of Missouri. The bank was made a party
defendant to the suit, although it was a mere bailee of the bonds,
having received them for safe-keeping, and having agreed to sur-
render them on the completion of certain work and on the return of
a certain receipt. It was held, however, that, inasmuch as the suit
was brought to obtain possession of the bonds which were in the
bank’s custody, the bank was a necessary party, and that the suit
could not be removed to the federal court by its co-defendant, a
citizen of Kansas, between whom and the plaintiff a real controversy
existed as to the right of possession of the bonds. See, also, Thayer
v. Association, 112 U. 8. 717, 5 Sup. Ct. 355; Railway Co. v. Wil-
son, 114 U. 8. 60, 5 Sup. Ct. 738; Crump v. Thurber, 115 U. 8.
56, 5 Sup. Ct. 1154; Pittsburgh, C. & St. L. Ry. Co. v. Baltimore
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& O. R. Co., 10 C. C. A. 20, 61 Fed. 705. So, in the case at bar,
although Tillson has no interest in the notes and mortgage that are
now in his hands, yet, as the suit is brought to compel him to sur-
render them to the plaintiff, and as they were originally placed in
his hands under conditions that were imposed both by Scoutt and
Mather, he is a necessary party to the suit. This case is unlike the
cases of Wood v. Davis, 18 How. 467, 470; Bacon v. Rives, 106 U. 8.
99, 1 Sup. Ct. 3; and Construction Co. v. Simon, 53 Fed. 1,—which
are relied upon to sustain the right of removal. In the first of these
cases (Wood v. Davis) a suit had been brought by a citizen of Illi-
nois against citizens of Pennsylvania, for an accounting concerning
certain transactions, and to obtain the cancellation of a certain note,
executed by the plaintiff, on the ground that it had been fully paid.
An agent of the defendants, who was a citizen of Illinois, and in
whose hands the note had been placed merely for the purpose of col-
lection, was joined as a co-defendant of the nonresident defendants,
and as against him a temporary injunction was asked to prevent him
from gsurrendering the note to his principals during the pendency of
the litigation. The suit was held to be removable to the federal
court by the nonresident defendants, on the ground that the agent
was merely a formal and disinterested party. But in the same case
the court made the following remark, which will serve to distinguish
it from the case at bar:

“This is not the case of a stakeholder, or holder of a deed as an escrow,
wlhere a trust has been created by the parties which Is sought to be enforced
by one of them. In all such cases the trustee may be a proper party, as he has

a duty to perform, and whieh the court may enforce if improperly neglected
or refused.”

In Bacon v. Rives, it was held that the right of a nonresident de-
fendant to remove a case to the federal court was not defeated by
the fact that a resident of the state had been made a party defendant
merely as an equitable garnishee, and to prevent him, during the pen-
dency of the suit, from paying over certain funds which belonged to
the nonresident defendant. And in Construction Co. v. Simon,
which was a suit brought by the maker of a note against a non-
resident indorsee and owner thereof, for the purpose of having the
note canceled, it was held by Mr. Justice Jackson, who subsequently
delivered the opinion in Wilson v. Oswego Tp., above cited, that
the fact that a banking corporation of the state, which held the note
merely for collection, had been made a party defendant, would not
prevent the nonresident owner and indorsee from removing the case
to the federal court. It will be observed that in these cases the
person who was adjudged to be a formal and unnecessary party was
an agent or garnishee of one of the parties to the suit, who was un-
der no obligation to the opposite party, and who had no active duty
to perform; whereas, in the case now under consideration, the de-
fendant Tillson occupied the relation of a trustee for both parties
to the controversy, and in a certain event was under an obligation
to deliver certain notes which are still in his possession, and to place
certain deeds upon record, the performance of which duty the plain-
tiff now seeks to enforce. We think, therefore, that when the b111
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of complaint is viewed as a whole, and a fair construction is placed
upon its averments, it sufficiently appears that Tillson was a neces-
sary and proper party to the relief sought by the plaintiff, and that
the first ground of rémoval above stated cannot be upheld or sus-
tained.

We have next to considerthequestion whether the bill of complaint
disclosed a separable controversy which entitled the defendant Math-
er to remove the suit to the federal court on that ground. Itisinsist-
ed in his behalf that the bill states two separable causes of action, to
wit, one in favor of the plaintiff, Scoutt, against Mather, to enforce
the contract of the latter to purchase the land in controversy from
the plaintiff, and another cause of action in favor of the plaintiff
against Samantha Keck, to compel her to sell and convey the land
to the plaintiff. But, even if we should concede that this is a correct
analysis of the bill, yet it is apparent that the controversy between
Scoutt and Mather is not “wholly between citizens of different
states,” for the reason, already stated and shown, that Tillson is a
necessary party defendant to that controversy, and he and Scoutt
are citizens and residents of the same state. Even when a com-
plaint or deélaration discloses two or more causes of action, the suit
is not removable unless, in the language of the removal act, “there
shall be a controversy which is wholly between citizens of different
states, and which can be fully determined as between them.” 25
Stat. 433, c¢. 866, § 2. And in the present instance neither of the
alleged controversies can be said to fall within this provision of the
statute.  But we are not prepared to admit that the bill was filed
to enforce two separable causes of action against different defend-
ants. It was not framed, we think, upon any such theory, and is not
gusceptible of that construction. The bill shows, in substance, that a
contract was first made by the plaintiff, Scoutt, to sell the land to
Mather, on certain terms and conditions, and that the contract so
made was subsequently modified, in some of its provisions, by a
tripartite agreement between Scoutt and Mather and Samantha
Keck. The bill was filed to enforce the original contract between
Scoutt and Mather, as modified by the subsequent tripartite agree-
ment, and for that reason it states a single, rather than a dual, cause
of action. The bill alleges that Samantha Keck and her husband
have already executed a deed in favor of Scoutt, and that they have
delivered the same, together with an abstract of title, to the de-
fendant Tillson, and that they are made parties to the present suit
because they have refused to join therein as complainants. The bill
does not show that they are in default in the execution of their part
of the contract; but, in view of the tripartite agreement to which
they were parties, and in view of the fact that they are entitled to
share to a certain extent in the purchase money that is received from
Mather, we think that they were properly made parties to the suit.
The second ground of removal is not well taken.

In conclusion, it is proper to add that the record lodged in this
court shows that the petition for removal was filed in the district
court of Buffalo county, Neb., on. August 1, 1892, before the time
for filing an answer to the bill of complaint had arrived. It fails
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to show, however, that the petition for removal was ever called to
the attention of that court, or to the attention of the judge thereof,
either on the day when an answer was due, or afterwards, or that
said court or judge was ever asked to make any order with reference
to the petition for removal. The record further shows that, long aft-
erwards, to wit, on September 30, 1892, the defendant Mather made
and filed in the state court a motion to dismiss the case as to him,
and that said motion was argued and submitted, and eventually
overruled. In view of these facts, appearing upon the face of the
record, counsel for the appellant have insisted that the petitioner
waived his right of removal, if such right ever in fact existed; and
the judgment of this court is invoked on the latter point. But, in-
asmuch as we are satisfied, for the reasons already stated, that the
case was not subject to removal, it is unnecessary to express an
opinion with reference to the latter question. The decree of the
circuit court dismissing the bill is vacated and annulled, and the
case is remanded to the circuit court, with directions to remand it
to the district court of Buffalo county, state of Nebraska.

CONDON v. CENTRAL LOAN & TRUST CO.
(Circuit Court of Appeals, Eighth Circuit. March 23, 1836.)

No. 695.
ArPEAT—TIiME oF TARING.
An appeal to the circuit court of appeals, not taken within six months,
as required by the act establishing that court (26 Stat. 829, c¢. 517, § 11),
must be dismissed.

Appeal from the Circuit Court of the United States for the District
of Nebraska.

F. B. Tifftany, for appellant.
Curtis L. Day, for appellee.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge. This was a suit in equity, to fore-
close a mortgage on real estate, begun in the United States circuit
court for the district of Nebraska by the Central Loan & Trust Com-
pany, the appellee, against Frank C. Condon, the appellant, and
others. A decree pro confesso was entered on the 4th day of Sep-
tember, 1893; a motion, filed on the 28th day of November, 1893,
to set aside and vacate thre decree pro confesso, was overruled on
the 9th day of January, 1894; and on the 29th day of January, 1894,
a final decree of foreclosure was entered. On the 26th day of Feb
ruary, 1894, a motion was filed “to set aside the default and decree,”
which was denied on the 27th of April, 1894. This appeal was taken
more than 15 months after the rendition of the final decree, and more
than 12 months after the motion to set aside the decree was over-
ruled. The appeal, not having been taken within 6 months, as re-
quired by the act estabhshmg this court (26 Stat. 829, ¢. 517, § 11),
must be dismissed, and it is so ordered.



