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path across the point to the fishing station, where he was informed
the tug might be found. Accompanied by one of the seamen, he set
off at once, and made his way through the woods to the place where
the tug lay. The master of the tug, a disinterested witness, testi-
fies:
"[The captain] told me his schooner was ashore, and wanted me to go to

her assistance; and I told him the weather was not tit for me to go around
there. He told me to try; he would like to have me go around, and, if I
could not do anything else, to save the crew."

The master of the tug refused to go then (it was about 2 a. m.),
but promised to start as soon as it was daylight. The captain there-
upon went back to the other side of the point, to return the lantern
that he had borrowed. Progress through the woods was slow; so
that, although the distance was not much over a mile and a half,
it took him nearly an hour. About 3 a. m. the ,,,eather began to mod-
erate, and, as it carne to daybreak, he started to go back to the tug,
when he saw her corning around the point, her master' having started
a little earlier than he promised. 'Vhen the tug and schooner drew
off into the lake, the captain and the three seamen again crossed the
point to the dock, abandoning their yawl boat, and, when the tug
returned, got on board of her, and regained the schooner.
It is manifest that these facts, which are undisputed, do not bring

the case within either of the three categories abo\"e set forth. Even
if the mate's statement of the conversation between himself and the
captain be the correct one, it certainly did not operate as a dis-
charge of the mate, or of the others of the crew who remained on
board, from the obligations of their' contract with the shipowner.
The captain's story is that he said to the mate: "We have got to
go ashore, and get assistance, and get her out of here;" and, when the
mate refused to go, he went himself, taking the three seamen with
him. Nor was there any abandonment. 'rhe case is on all fours
with The John Perkins, supra, and Clarke v. 'l'he Dodge Healy, supra,
where the vessel was "deserted on account of an immediate danger,
and only during such danger, but animo revertendi if the danger
should pass away." The acts of the captain in hurrying at once to
the tug, and the request he made of its mastel', show conclusively
that he had not abandoned all hope of saving the sehooner. And
certainly there was no shipwreck.
The decree of the district court is therefore affirmed, with costs.

EARNMOOR STEAMSHIP CO. v. NEW 7.EALAND INS. CO.

(District Court, N. D. California. April 16, 18!J6.)

No. 10.287.

1. GENERAL AYERAGE CHARGES-INJUnmS TO TCGs.
Incidental injuries to tugs, such as the breaking of hawsers and the loss

of a propeller while engaged in pulling off a stranded ship, under a con-
tract of hiring by the day, are to be deemed as comprehended in the con-
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tract price, lind cannot be allowed, ,in making a general average adjust-
ment, against the various inte'rests in the stranded ship and cargo.

2. SAME-ABANDONMENT OF VOYAGE-FREIGHT.
Where various interests in a stranded vessel and cargo, in order to

avoid "greater general average expenses," made an agreement for the al-
lowance of the freight to the charterers as a condition of the abandon-
ment of the voyage, held, that such agreement was not binding on insurers
who had not joined in or assented to it, even though the terms of the
agreement would not have prejudiced them.

3. SAME-SALE OF OARGO-FREIGHT.
The abandonment of a voyage, after a stranding at its commencement,

and the sale of a cargo of coal, is not such a sacrifice in the face of im-
pending danger of physical injury, as will make the freight a charge in
general average. Nor is it sufficient that such cargo must have been
stored in barges pending repairs estimated to require 30 or 40 days, with
a possibility of being frozen in approaching winter.

Libel in personam to recover pro rata of a general average adjust·
ment.
Page & Eells, for libelant.
Andros & Frank, for respondent.

MORROW, District Judge. This is an action by the Earnmoor
Steamship Oompany, a British corporation, against the New Zea-
land Insurance Company, to recover $997.41, as the proportion of
general and particular average charged against it by an adjustment
made up and presented on July 23, 1889, to the various insurance
companies interested in the loss sustained by the perils of the sea
to the British steamship Earnmoor, the property of the libelant. The
libelant has also brought ,suit in this court against two other insur-
ance companies,-one, the South British Fire & Marine Insurance
Company of New Zealand; the other, the Sun Insurance Company.
These two suits arise out of the same SUbject-matter, and involve the
identical questions to be determined in the case at bar. The agreed
statement of facts and testimony taken in the case at bar is made ap-
plicable to these two additional suits. The facts are, briefly, asfollows:
On the 1st day of March, 1888, the New Zealand Insurance Oompany
issued its policy of marine insurance for the term of one year from
March 8, 1888, whereby it insured Alfred Earnshaw, on account of
whom it might concern, in the sum of $1,500 on the steamship Earn·
moor, valued as follows: Hull, etc., $89,725; machinery and boilers,
$36,37p; total, $126,100. On the 19th day of January, 1888, the
South British Fire & Marine Insurance Company of New Zealand
made a similar policy, whereby it insured on said vessel, on a like
valuation, the sum of $5,000. On the 1st day of March, 1888, the
Sun Insurance Company made a similar policy, whereby it in-
sured on said vessel on a like valuation, the sum of $5,000. Each
of said policies was against the perils of the seas and other usual
perils. On January 10, 1889, during the life of the policies above
referred to, the ship sailed from I'hiladelphia on a voyage to St.
Thomas, laden with a cargo of coal. She left her wharf about :t
p. m., in charge of a pilot. About three hours later, when near
Edgemoor, proceeding down the Delaware river, she struck a sunk-
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en rock, and passed over it. She began to fill rapidl,)', and, to avoid
sinking in deep water, was run ash01'e on the Delaware sidp. Ow-
Ing to the water in her forward hold, the vessel was considerably
down by the head, and it was impossible to drive her very high
on the bank. As a consequence, when the tide rose, her decks were
submerged. A diver was employed to stop the leak, and lighters
and steamtugs were sent to her assistance, and a considerable por-
tion of her cargo was discharged, whereby the vessel was floated.
She was then towed to Wilmington, Del., the remainder of the
cargo taken out, and the vessel docked and repaired. After a
considerable portion of the cargo had been lightered, it became evi-
dent, the vessel still remaining ashore, that the salvage operations
and subsequent repairs to the vessel would occupy considerable time.
A survey was thereupon held, and, in accordance with its recom·
mendations, in order to avoid greater general average expense, the
voyage was abandoned. Her cargo of coal was sold. A general
average statement was, in due course of time, made up, and pre-
sented to the various insurance companies on July 23, 1889. Ob-
jections were raised by the respondent to the general average ad-
justment. It appears from the general average statement that in
the adjustment $43,344.07 was charged to particular average on the
vessel, and $44,58U.44 was charged to general average, of which
$40,510.70 was charged against the vessel, $1,759.15 against freight,
and $2,319.59 against the cargo. The libelant now concedes the
correctness of all the charges to which he originall,)' objected ex-
cepting two, which are as follows: (1) The allowance for damages
to the wrecking outfit of Peter Wright & Sons, incurred in the ren-
dering of assistance to the steamship. The amount allowed was
$1,012.31, of which sum respondent's share of liability is $12. (2)
The allowance of freight paid to the charterers as a condition of
relinquishing the voyage. The average adjustment shows that the
amount charged to general average as freight was $4,431.90, of
which the respondent's pro rata, after the freight has paid its own
share in general average, would be about $50. In addition to the
agreed statement of facts, the depositions of several witnesses in
Philadelphia and New York were introduced.
The objection to the item for damages incurred to the wrecking

outfit to Peter Wright & Sons, in rendering assistance to the steam-
ship,is,in my opinion, well taken. Without entering into an anal,)'sis
of the testimon,)' that bears on this question, it is sufficient to say
that, whatever incidental damages the tugs engaged in pulling the
Earnmoor off the strand and in righting her may have sustained to
their hawsers, and, in the case of the tug Argus, the loss of her
propeller, these were deemed to be included and comprehended in
the contract price for the services rendered. This was not a sal-
vage service. The tugs were hired at a stipulated sum per da,)',
and there is no. question but that this compensation covered ordi-
narv wear and tear resulting from the performance of that service.
Evidence was introduced, how,ever, seeking to establish that the
contract, which was a ,verbal one, also provided that the owners
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should be compensated for any extraordinary injury that might hap-
pen to their tugs while assisting in these wrecking operations.
But this testimony is far from being satisfactory. Had one of the
tugs been lost while rendering the service, I do not think that it
could seriously contended, under the evidence adduced, that the
interests affected by the general average adjustment would be ex-
pected to contribute to the loss of the tug. That being so, there
is no more reason to assume that the loss of a propeller or of
hawsers should be compellsated for as an extraordinary expense and
as a subjed of general average. In other words, in the absence of
any clear and unambiguous stipulation to the contrary, the tugs
took the risks of these accidents while rendering this service. These
risks inhered in the business in which they were engaged. This
item will, therefore, be disallowed.
The objection to the item making an allowance as a general aver-

age charge for the freight paid to the charterers as a condition of
relinquishing the voyage raises a question of considerable difficulty.
The agreed statement of facts, the report of the surveyors, and the
testimony of some of the witnesses all concur upon the proposition
that, in order to avoid greater general average expenses, the voy-
age was abandoned. To accomplish this end, some disposition had
to be made of the freight interest. 'l'he ship carrier had the right
to do one of two things: either to refit the vessel, or to engage an-
other, and thus earn his freight. Herbert v. Hallett, 3 Johns. Cas.
93; McGaw v. Insurance Co., 23 Pick. 405, 411; Saltus v. Insurance
Co., 14 Johns. 138; 1 Pars. Shipp. & Adm. § 6, pp. 231-239. The
intake cargo consisted of 2,607 tons of coal. It was accordingly
agreed, "for the benefit of all concerned," to abandon the voyage,
sell the cargo, pay the freight, and allow it as a charge in general
average. This last stipulatic:::l is in these words: "That freight at
the rate of $1.70 per ton, originally loaded, shall be allowed in gen-
eral average." The parties who entered into and signed this agree-
ment, which was introduced in evidence, were (1) Alfred Earnshaw,
managing owner of the steamer Earnmoor; the Earnline Steam-
ship Company, time charterers of the Earnmoor; the Berwind
White Coal Mining Company, charterers for the voyage to St.
Thomas; the Berwind White Coal Mining Company, owners of the
cargo; the British & Foreign Marine Insurance Company, under-
writer on the cargo; and the Western Assurance Company, under-
writer on the freight. But the respondent, the New Zealand Insur-
ance Company, was not a party to this agreement, nor was it con-
sulted. The same is true of the other insurance companies, under-
takers on the vessel. It does appear, however, that these companies,
with the exception of the respondent company and the other com-
panies sued in this court, when advised of the adjustment and the
agreement with respect to the allowance of freight as a general
average charge, acquiesced in this item. The respondent and the
other companies referred to did, hO'wever, object to this and other
items. It is claimed that they cannot be bound by an agreement
to which they were not parties, and which they have not ratified.
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The reason given for not consulting the underwriters on the vessel
was stated by Alfred Earnshaw, managing owner of the Earnmoor,
who was present at the wrecking operations, and superintended them
to a large degree, to be "that there were so many of them, and most
of them far away, that it would be practically impossible to com-
municate with them, and obtain their consent." But this reason is
not a satisfactory one. 'I'he respondents could have been f'OmmUUl-
cated with by cable. Mr. William A. Walker, a witness for the re-
spondent, and advisory agent in New York of the three companies
proceeded against, testified that when advised of the disaster to the
Earnmoor, he sent Mr. Frank S. Martin, an expert mechanical en-
gineer and nayal architect, to oversee the repairs, and report to him
in :New York. Martin made several reports, but never advised
Mr. 'Walker of the agreement in question. 'l.'he latter was not
aware of any such arrangement until the statement of the adjustment
was submitted to him by when he then objected to this and
other items. Martin testified that he had participated in making
up the adjustment, but he states positively that he had nothing to
do with the discharge of the coal, nor with the compromise under
which it was sold, and freight allowed. The other witnesses testify
that the agreement made was in every respect a proper and reason-
able one; that it resulted in the saving of greater general average
charges. How much it would tend to save does not clearly appear.
Mr. 'Walker, the representative for the insurance companies who ob-
ject to this item, admits that the charge for freight would have been
"fairly put in that adjustment as to parties who consented to the
same, but, as to parties who refused to pay the same, they were at
liberty to go without paying it, if we made such a case." The re-
pairs, it is stated in the adjustment report (page 34), would take
from 40 to 60 days. It was testified that during this time the
cargo of coal would have to be stored on barges, and that there was
some danger of the river being frozen up by the approaching cold
weather. How imminent this danger was does not appear, but it
was referred to by some of the witnesses as a reason, among others,
for seIling the coal. The expenses which, it was testified to, would
be saved by the sale were expenses connected with the storing of the
cargo on barges while the repairing was going on and of reloading.
It also appears that the cargo, being somewhat damaged, would
sustain further injury and loss by being stored, reloaded, and for-
warded in its damaged state. "''hat this would amount to was not
testified to. The intake of 2,607 tons was valued at $2.60 per ton,
or the sum of $6,492.85. It seems that 10ni tons were totally lost
by the accident. 'rhe remaining 2,4n7t tons were sold for $5,319.35,
being $1,173.50 (18.15 per cent.) less than cost. Now, while it
would seem from this statement of the facts that the sale was jus-
tified as a matter of convenience and sound business sense, yet the
question arises whether, in the ab:>ence of any assent to this sale
and the charging of freight as general average, the respondents are
bound by it. I am clearly of the opinion that they are not bound by
the agreement, not having been parties thereto, nor having ratified
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the same. While it may be that the terms of the agreement would
not have prejudiced them in any substantial degree, and while it
was probably the best thing that could have been done under the
circumstances as an. economical measure, still the fact remains that
it was not agreed to by the respondents, and their rights in this re-
gard must be respected.
The next inquiry is whether this item can be allowed upon prin-

ciples which obtain in determining general average. The well-set-
tled rule of the admiralty law is that, to entitle the carrier ship to
full freight, the cargo must be transported to its destination, and be
ready for delivery. The only exception is where the nonarrival has
been occasioned by the default or waiver of the shipper. The
Nathaniel Hooper, 3 Sumn. 542, Fed. Cas. No. 10,032; Drinkwater
v. The Spartan, 1 Ware, 149, Fed. Cas. No. 4,085; Herbert v. Hallett,
3 Johns. Cas. 93; Saltus v. Insurance Co., 14 Johns. 138; Clark v.
Insurance Co., 2 Pick. 104; McGaw v. Insurance Co., 23 Pick. 405;
Luke v. Lyde, 2 Burrows, 882; Anderson v. Wallis, 2 Maule & S.
240; The Gazelle and Cargo, 128 U. 8. 474, 9 Sup. Ot. 139. How-
ever, in this case, the shipper did waive further transportation by
the agreement referred to. But, confessedly, this waiver is insuffi-
cient to make this allowance of freight a general average charge,
and the respondents liable as undertakers on the vessel, if the ele-
ment of sacrifice is lacking. In Insurance 00. v. Ashby, 13 Pet.
331, it was held that the safety of the property, not that of the
voyage, constituted the foundation of general average; and in Mc-
Andrews v. Thatcher, 3 Wall. 347, it was declared that neither
goods nor any interest are liable to contribute in general average
for any sacrifice or expenses incurred subsequent to ceasing to be a
risk. It is also the well-settled rule that the sale of a cargo as a mat-
ter of convenience and from prudential considerations merely will
not be sufficient to make the payment of freight a general average
charge. The reason of the rule is that there cannot be said to be
any element of sacrifice unless made in view of some present danger.
The whole subject is discussed by Judge Brown in Bowring v.
Thebaud, 42 Fed. 797, with his usual clearness:
"The primary requisite for a general average charge is the existence of

Bome common peril· to be averted; next. some sacrifice voluntarily made, or
some expense voluntarlly incurred, by one part interest, beyond that chargea-
ble to it bylaw, for the safety of the whole. The quantum of common danger
necessary to justify a general average act--i. e. a voluntary sacrifice of a
part for the safety of the whole-is not nicely scrutinized. When the sacrifice
happens in the course of the voyage, the determination of the amount ot
danger that requires It is left to the judgment of the master, to be exercised
reasonably and in good faith. * * * 'l'he nature of the reqUisite danger is
not that of mere probable loss, such as delay in reaching a market, or loss of
expected profits, but some threatened physical Injury. 'Pericul! immlnentis
evitendl gratia; says the ancient statute of Marseilles (Emerlg. Ap. c. 12,
I 39, p. 603), and such was the Roman law (1 Pard. Lois Mar. 107). Lawn.
Av. (6th Ed.) 352. And in text-books and decisions this primary condition of
a common peril threatening the safety of the whole is constantly reiterated.
Gour!. Gen. Av.; 2 Lown. Av,' 39; 2 Ann, Ins. (6th Ed.) 855; per Story, J.,
In Insurance Co. v. Ashby, 13 Pet. 331, 339; Grier, J., in Barnard v. Adams,
10 How. 270, 303; Hobson v.Lord, 92 U. S. 397, 399. In the case last cited,
Mr. Justice Clifford says (page 300): 'Property not in peril requires no such
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sacrifice, nor that any extraordinary expense should be incurred. * • •
'Where there is no peril, such sacrifice presents no claim for such a contribu-
tion; but the greater and more imminent the peril, the more meritorious the
claim against the other interests, if the sacrifice was voluntary, and con-
tributed to save the adventure from the impending danger, to which all the
interests were exposed.' It is unnecessary to multiply decisions. They all
import an impending danger of physical injury as the primary condition and
initiative of a general average charge. The mere completion of the voyage,
where that is in no way necessary to the safety of the cargo, is not sufficient
for a general average charge."
In the case at bar there was no impending danger of physical

injury to the cargo of coal. There was some evidence to the effect
that while the repairs would be going on the barges might be
frozen in by the approaching cold weather. But the testimony in
this regard was not sufficiently satisfactory to justify the court
in finding that there was an "impending danger of physical injury"
to the cargo of coal by reason of frosts which, perhaps, might set
in. 'fhe danger must be present and imminent, and the sacrifice
made in good faith by reason of, and for the purpose of averting, that
danger. In the case of ,McGaw v. Insurance Co., 23 Pick. 405,
''''hich was an action against the insurers of the freight, it appeared
that the vessel met with an accident on the 16th of June, 1836, and
was ready to take a cargo, after having been repaired, on November
1st of that year. On the 1st of August, 1836, a month and a half
after the accident, the consignor of the cargo required the master
of the vessel to send forward or deliver up the sound portion of the
cargo forthwith, and the master, believing that he could not repair
his vessel in a reasonable time, yielded to the request. The court,
through Chief Justice Shaw, held that the master should not have
delivered up the cargo without the payment of freight, and that,
therefore, the loss of the particular freight insured was caused by
the voluntary act of the insured, and not by any of the perils in-
sured against. In the course of the opinion the learned justice
said:
"It is now well settled by a series of cases that if a vessel is damaged by one

of the perils insured against, and in consequence thereof is obliged to put
back, or seek a port of refuge, and unlade and repair, the master, if he can
refit his ship and proceed ina reasonable time, may retain the cargo, and
carry it to its place of destination, and will then earn his full freight. * * *
And it makes no difference in this respect that by such detention and re-
tardation of the voyage the arrival of the cargo at the pla('e of destination
will be so late as to disappoint the purposes of the shj{lpers by the change
of the season, loss of market, or otherwise. It is not Within the scope of the
insurer's contract that the vessel cr cargo shall arrive at any particular time,
but only that the vessel shall not be prevented from proceeding to the port of
destination and carrying the cargo by any of the perils insured against.
Kor does it make any difference if the cargo is damaged, and unfit to be
shipped, if it remains in specie, and can be carried to the port of destination,
as the shipowner is not responsible for the damaged condition of the goods,
whether such damage arise from a principle of internal decay or from perils
of the sea. In such cases it is held that, as between the shipper and ship-
owner, the latter is entitled to his freight, although the goods have become
utterly worthless; and that he has his remedy for his freight, not only by
a lien upon the goods (which, in the case supposed, WOuld avail him nothing),
1mt also by an action against the shipper on his contract for the carriage.
* * * Whether the vessel, can be r«>paired and made ready to the
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cargo within a reasonabie time is a which must depend much upon
the 'circumstances of the case, such as tb!! place where the vessel is, or can
readily be brought to, whether labor and materials can be readily had or
promptl:r obtained; and this must be determined by consideration applicable
to the vessel alone, and will not be influenced by the consideration that the
cargo will be deteriorated by the dela.\', or lose the propel' season for a fa-
vorable market, or for a particular sale which the shippers have in contempla-
tion."
After alluding to the peculiar circumstances of the case in hand,

the learned justice continued:
"Under these circumstances it might be the wisest and most judicious

20urse, and most beneficial to the owners, for the master to give up the cargo
thus partially lost and damaged, and not attempt to earn a freight upon the
transportation of these particular goods, at the cost which it would have re-
quired; when his vessel could be employed as beneficially, or more so, else-
\vhere, as soon as she could be put in a condition to be employed at all. He
might even have an offer for a better freight elsewhere, when this cargo was
delivered up. But it follows, as a necessary consequence, that if the voyage
on which freight was insured by the defendants was relinquished upon pru-
dential considerations, when it might have been prosecuted, and the freight
earned, the loss of tlle particular freight thus insured was caused the
voluntary act of the assured and their agents, and not by any of the perils
insured against."
Such being the law declared by high judicial authority, it is

difficult to see how, under the circumstances of this case, the al-
lowance of freight as a general average charge, in pursuance of the
agreement referred to, can be justified. It is true that in Insurance
Co. v. Ashby, supra, it was held that the freight of a vessel, totally
lost, by being run on shore for her preservation and that of the
crew and cargo, ought to be allowed to the owner of the vessel as
a subject of general average, the cargo of the vessel having been
saved by the stranding. But, in the case at bar the vessel was not
totally lost, nor does it appear affirmatively that the cost of re-
pairs would have been so great as to amount, in the law of marine
insurance, to a constructive total loss. She could have been reo
paired within a period lasting from 40 to 60 days, and have then
proceeded on and completed her voyage. The further question
arises incidentally whether this period of time should be considered
reasonable.· What amounts to a reasonable time within which to
refit or repair is, manifestly, a question depending upon the facts
of each individual case. It is one relative to the circumstances and
:situation in wb.ich a particular vessel and her cargo are placed.
As was said by Kent,. J., in Herbert v. Hallett (page 98):
. "What is conVenient tim.eto refit must depend upon the particular voyage to
be performed, and the time and place of the accident. No definite time is
prescribed, nor does the matter appear to be susceptible of any definite rule.
Under the circumstances of the present case, I cannot undertake to say that
two weeks was an unreasonable time, and that the verdict ought, for that
reason, to be set aside."
I do not think that a period of·;10 to 60 days can be considered,

under the circumstances of this case, unreasonable.
The question of freight pro rata itineris can hardly be said to arise

in this case. The distance traveled, after leaving Philadelphia,
when the accident happened, was only 30 to 40 miles. The vessel
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was bound for St. Thomas, Danish West Indies. The service reno
dered to the shipper cannot, therefore, have been productive of any
8ubstantial benefit. As stated in McGaw v. Insurance Co. (page
412), the "shipowner could obtain no freight pro rata itineris, be-
cause no substantial or beneficial part of the transportation of the
goods had been accomplished." See, also, Herbert v. Hallett, supra.
The item of freight as a general average charge will therefore be
disallowed.
A decree will be entered in accordance with this opinion.

THE ALLER.
THE AMERICA.

NORTH GERMAN LLOYD et aI. v. SOULE et al.'

(CirCUit Court of Appeals, Second Circuit. April 7, 1800.)
COLLISION ON ANCHORAGE GROUNDS-STEAMER WITH TUG AND Tow.

A vessel which undertakes to navigate over anchorage grounds takes
the risk of determining whether other vessels which she finds there are
navigating or at anchor. Held, accordingly, that a steamship which, on
leaving Hoboken, attempted to pass to the westward of a bark and tug
on the anchorage grounds southeast of the Statue of Liberty, supposing
them to be under way, and boulld for the East river, was solely in fault
for a collision with the bark, it appearing that the tug was merely holding
the latter up against the tide, while she was getting in her anchor, and
that neither of them did anything to mislead the steamship. 59 Fed. 491,
afiirmed.

Appeal from the District Court of the United States for the
Southern District of New York.
This case comes here on appeal from a decree of the district court, Southern

district of New York, which held the steamship Aller solely responsilJle for
a collision which happened on April 4, 1895, in the harbor of New York be-
tween the Aller, outward bound, and the bark Enos Soule, then in tow of the
steam tug America. Having sustailled serious injury. the Soule libelled
both steam vessels. The district court, however, held that no fault of the
America was shown, and dismissed the libel as to her. 59 Fed. 491.
Wm. G. Choate, for appellant the Aller.
Geo. Bethune Adam, for appellee the America.
Harrington Putnam, for appellees Soule and others.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. It is hardly necessary to add any-
thing to the discussion of the case by the district judge. Upon such
facts in the case as are either conceded, or established beyond ques-
tion by the proof, and assuming all the disputed facts to be as the
Aller contends they were, the decision of the district court should
be affirmed. No one pretends that the Soule was in any fault She
had arrived from Hong Kong with an East India cargo on April 2,
1893, and anchored with 45 fathoms ·of chain at a point about 350
or 400 yards to the southeast of· the Statue of Liberty. This point


