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evidence after the lapse of some time, and when the parties are not
in attendance upon the court. .
The remaining items not included within the foregoing holding

are all covered by the rulings of this court heretofore made in the
several cases of Van Duzee v. U. S., and reported in 41 Fed. 571,
48 Fed. 643, and 59 Fed. 440; and, following the rulings therein
made, plaintiff is allowed the items in question; it thus appearing
that plaintiff is entitled in the aggregate to the sum of $247.11, for
which amount judgment will be entered.

UNITED S't'AT'ES v. PATRICK et al.

(Circuit Court of Appeals, Eighth Circuit. March 30, 18D6.)

No. 653.

1. INDIAN AGENCIES -E}IPLOYMENT OF PHYSICIAN - AUTHORITY OF SECRETARY
OF INTERIOR.
't'he provision in the appropriation act of 3, 1875, that the number

and kind of employes at each Indian agency shall be prescribed by the
secretary of the interior, gives him authority to employ physicians to
attend Indians; and the fact that during 11 years the secretary had ap-
proved vouchers and directed payment of bills rendered by a particular
physician employed at various times by an Indian agent is a sufficient de-
termination by the secretary that one of the employes of such agency
shall be a physician, to be called by the agent from time to time, to ren-
der medical services as the Indians reqUire.

2. SAME-PRINCIPAL AKD AGENT.
Where the secretary of the interior had authority to employ physicians
at an Indian agency, and his subordinate, the Indian agent, did employ
them, and the secretary approved their bills, and directed the agent to pay
them out of the public funds in his hands, held, that the United States
and the secretary were bound by the agent's acts, both because of the
ratification thereof, and because, by their action, they induced him to ex-
pend money which he would not otherwise have disbursed.

3. SA}lE-CLAIMS AGAINST UNITED STATES - REJECTION BY ACCOUNTING Or
FlCERS.
'Where, in an action by the United States to recover an alleged shortage

due from an Indian agent, the government introduced a transcript from
the books and proceedings of the treasury department, which, among other
things, contained an opinion by one of the accounting officers disallowing
a claim by the agent for one of the items sued for, and discussing the
vouchers on which the claim was based, held, that this was conclusive
proof that the claim had been presented to, and disallowed by, the account-
ing oflicers, as required by Rev. St. § D5l.

4. SAME-PLEADINGS AND PROOF.
In an action by the United States on the bond of an Indian agent, de-

fendants pleaded that all the moneys with which the agent had been
charged had been properly expended by him, and, at the trial, offered to
prove a credit of a specified sum paid to physicians for services to Indians.
Held, that the fact that defendants had not pleaded this claim for a credit
did not render proof thereof inadmissible, it appearing that the United
States were already correctly informed of the amount and character of
the claim, by reason of its officers haVing examined and disallowed the
same, and that these facts were proved by a transcript from the books of
the treasury department, in the hands of the United States attorney, who
had not moved to make the answer more
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5. ACTIONS BY UNITED STATES':'- ALLOWANCE OF CRED1TS - DISALLOWANCE BY
ACCOUNTIKG OFFICE'R. c ,

'l'he provision of Rev. St. § 951, that, in actions by the United States
against individuals, no credits shall be allowed except such as have been
presented to and disallowed by ·the accounting officers of the treasury,
requires that the claim only shall have been presented, and not the evi-
dence to support it, and hence such evidence will not be excluded merely
because it was never so presented.

6. SAME-PROVINCE OF COURT AND JURY.
It is the duty of the court, and not of the jury, to determine whether or

not such a claim has been presented and disallowed, so as to authorize
it to be admitted on the trial.

7. SAME-TECHNICAL FAILURE TO ACCOUNT-PROPERTY NOT LOST.
The failure of an Indian agent, through clerical errors, to include in his

accounts property which, in fact, remains at the agency, and which is not
lost to the government, does not entitle the United States to recover the
value thereof in a suit on his bond; and he may show these facts in de-
fense. The technical failure to account would authorize a recovery of no
more than nominal damages.

8. APPEAI,-HARMLESS ERROl{.
Technical error in failing to award nominal damages in respect to one

of a number of items sued for is no ground for reversal, where there has
been a substantial recovery.

9. SAME-ERROR IN INSTRUCTIONS-ApPLICABILITY TO J:t'ACTS.
The burden of showing that there was no evidence to warrant a charge

is on him who asserts an error of that kind; and, to support his claim, he
must either present all the evidence, so that the reviewing court can see
for itself what the evidence was, or he must present a bill of exceptions,
with a certificate of the trial court that no evidence of the character in
question was introduced.

10. RESPONSIBILITY OF GOVERNMENT AGENTS - ACCOUNTING FOR PROPERTY-
ERRORS OF CLERK.
A government agent is not to be held liable for property still in the pos-

session of the agency, and which has never been lost, merely because a
careless clerk, appointed by the government itself to keep the accounts of
the agent, has omitted it from a return, which he is required to make.

In Error to the Circuit Court of the United States for the District
of Kansas.
The plaintiffs in error, the United States, brought this action against Isaac

W. Patrick, who was the agent for the Indians of the Pottawatomie and
Great Nemaha agency, in the state of Kansas, from March 2, 1885, until
November 30, 1886, and against the other defendants in error, who were
charged to be liable as sureties for Patrick, to recover $1,851.51 and interest,
upon Patrick's official bond as such agent. The penalty of this bond was
$25,000, and its condition that "if said Isaac 'V. Patrick shall, at all times
during his holding, and remaining in, said office, carefully discharge the
duties thereof, and faithfully disburse all public moneys, and honestly ac-
count" without fraud or delay, for the same, and for all public funds and
property which shall come or may come into his hands, then the above obli-
gation shall be void and of no effect; otherwise, to remain in full force and
virtue." The plaintiffs alleged in their complaint that Patrick had failed
to account for public money amounting, to about $700, and for public prop-
erty amounting to about $1,100, which came to his possession as such agent.
Defendants answered that Patrick and his sureties executed the bond, but that
the other allegations of the complaint were not true. They alleged that,
before any of the defaults alleged in the complaint occurred, tbe commis-
sioner of Indian affairs appointed a, drunken and incompetent clerk of the
said agency, whose duty ,it was to keep correct and accurate accounts of
public moneys receivedlj.ud disbursed and the public property received and
disposed of through the agency of said Patrick. They averred that Patrick

v.73F.no.5-51
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t,o the, commissioner JOf Indian affairs that this clerk was intoxicated,
and was incapable of filling his position; but the commissioner peremptorily
reful!Ied to remove, him. They :alleged that all the moneys" charged against

by the government had been properly expended, and that all the pub-
li«property, charged againstbim was either pl,'9perly disposed of or remained
at the agency in charge of Patrick or his successor, and that this money and
property were unaccounted for by: feason of the mistakes, drunkenness, and
incompetency of the said clerk, whom the government had appointed to keep
the accounts. The trial of the issues raised by these pleadings resulted in
a verwct and judgmen,tfor.$350against the defendants in error. The United
States inl3ist by this writ that errors of the court in the trial of the case
caused the verdict to be much smaller than that to which they were entitled.
W. C. Perry, U. S. Atty.
Eugene Hagan, for defendants in error.
Before OALDWELL, SANBORN, and THAYER, Oircuit Judges.

SANBORN, Circuit Judge, after stating the facts as above, de-
livered the opinion of the court. 1. Perhaps the chief complaint
made by the United States about the trial of this case is that the
court below admitted, and submitted to the jury, evidence that $520
of the public moneys charged against the defendant Patrick was ex-
pended by him with the approval of the commissioner of Indian af-
faits and the secretary of the interior, in payment for services of
physicians,who were temporarily employed by Patrick to treat sick
Indians under his charge. That evidence consisted of-First. Tes-
timony that from 1874 until 1886 no regular physician had been em-
ployed for these Indians, but that, when they needed the services of
doctors, the agent had employed physicians to treat them. The phy-
sicians had presented vouchers for their services from time to time.
These vouchers had been certified by the agent, had been approved
by the commissioner of Indian affairs and by the secretary of the
interior,and had then been paid by the agent out of the public funds
in his hands as agent. Second. Vouchers of the various physicians
for the amounts of their services during Patrick's agency, which
amounted in the aggregate to $520, to each of which was attached a
letter of the commissioner of Indian affairs to Patricl,r, to the effect
that the secretary of the interior had approved the indebtedness in-
curred by him through the employment of the physician, as shown
by the voucher, and a certificate of Patrick to the effect that the
services were rendered, that the charges were reasonable, and that,
after the secretary had approved the voucher, he had paid the
amount thereof. And, third, testimony tending to show that the
physicians rendered the services to the Indians that are set forth in
the vouchers. The court below admitted this evidence, and then
charged the jury that, if they believed that it correctly presented
the facts, Patrick was entitled to credit for the money he expended
for these medical services. The admission of this evidence and this
charge are assigned al'l on four grounds: First, that the phy-
sicians wereemployedwit40ut auth.ority of law, and hence the United
States were not liable for their services; second, that the claim for
credit for them was not presented to the accounting officers of the
treasury of the United States before the trial, as required by sec-
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tion 951 of the Re-tised Statutes;' third, that the defendants did not
plead that these medical services were rendered,' and' that Patrick
had paid for them; and, fourth, that the evidence of the custom of
the government to so employ and pay physicians from 1874 to 1886
was incompetent to show authority so to do.
The secretary of the interior, the commissioner of Indian affairs,

and this Indian agent employed, or ratified the employment of, these
physicians. The firstquestion is: Had any or all of them any au-
thority so to do? Section 5 of the "Act making appropriations for
the current and contingent expenses of the Indian department and
for, fulfilling treaty stipulations with various Indian tribes for the
year ending June 30, eighteen hundred seventy-six and for other
purposes," approved March 3, 1875 (18 Stat. 449, c. 132, § 5), pro-
vides:
"'l'hat hereafter no more than $G,OOO shall be paid in anyone year for sala-

ries or compensation of employees at anyone agency, in addition to tlw sala-
ries of the agent and no more at anyone agency than is absolutely necessary;
and where Indians can perform the duties, they shailbe employed; and the
number and kind of employees at each agency shall be prescribed by the
secretary of the interior and no others shall be employed."

Here is certainly ample authority for the secretary of the interior
to employ these physicians. If it is said that they were not em-
ployed by him until after their services were rendered, and hence
that Patrick could not lawfully have credit fOl' the amounts that he
paid for these services, there are two conclusive answers to that ob-
jection: First. 'I.'he secretary of the interior had authority to pre-
scribe the number and kind of employes at this agency. From 1875
to 1886 he had approved the vouchers, and direeted the payment of
the bills, of Dr. H. H. Miller, who was employed by the agent from
time to time during those years to treat the Indians in need of med-
ical services; and the first payment made by the defendant Patrick
for the services of a physician was upon a voucher of this same doc-
tor, approved by the secretary of the interior in the same way. By
this uniform course of action for 11 years, we are of the opinion that
the secretary of the interior sufficiently prescribed that one of the
employes at this agency should be a physician, to be called by the
agent from time to time, to render such medical services as the In-
dians required. Another answer to this objection is that since the
secretary of the interior had authority to employ physicians for the
United States at this agency, and his subordinate, Patrick, did em-
ploy them, and the secretary approved their bills, and directed Pat-
rick to pay them out of the public funds, the United States and the
I>ecretary are bound by his acts, both hecause they thus ratified them,
and because, by their action, they induced him to expend money for
this purpose which he would not otherwise have disbursed. A prin-
dpal cannot, with full knowledge of the fact, direct his agent to
expend money on his account, and then repudiate the expenditure.
The next question is: 'Were the rulings of the court here com-

plained of erroneous, because the elaim of Patrick for this $520 had
not been presented to, and had not been disallowed by, the account-
ing officers of the treasury, before the trial? Section 3 of the act
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of.March 3,.1797(1 Stat; 514,c-, 20, § 3), which is now section 951,
p. 180, of the Revised Statutes; provides:
"Sec. 951. In suits brought by the United States against individuals, no

for a credit shall be admitted, upon trial, except such as appear to have
been presented to the accounting officers of the treasury, for their examma-
tion, and to have been by them disallowed, in whole or in part, unless it is
prOVed to the satisfaction of the court that the defendant is, at the time of
the trial, iIi possession of vouchers not before in his power to procure, and
that he was prevented from exhibiting a claim for such credit at the treas-
ury by absence from the United States or by some unavoidable accident."
Before the defendants offered their evidence in support of their

claim for this credit, the plaintiffs had introduced in evidence, under
section 886 of the Revised Statutes, a transcript from the books and
proceedings of the treasury department relating to the account of the
defendant Patrick. This transcript has been omitted from the record
before us, and a summary of it appears in its place. More than two
printed pages of this summary are occupied with the opinion of one
of the accounting officers of the treasury, disallowing this claim of
Patrick for $520. In this opinion, he discusses at length the vouch-
ers on which this claim is based, a letter of the commissioner of In-
dian affairs, advising Patrick that the secretary of the interior had
approved one of these vouchers, and the authority of the agent and
the secretary to employ the physicians. This was conclusive proof
that this claim had been presented to, and had been disallowed by,
the accounting officers of the treasury department; and it was but
an idle form for the counsel of the government to object to evidence
in support of this claim, after he had introduced this transcript.
U. S. v. Hart (Ariz.) 19 Pac. 4.
But it is said that the defendants did not plead this claim for a

credit. They did plead that the moneys with which Patrick had
been charged had been properly expended by him. The main pur-
pose of a pleading is to inform an opposing party of the nature and
character of the claims of the pleader. The United States were al-
ready correctly informed of the amount and character of the claim
of the defendants for this credit of $520, for they had examined and
disallowed the vouchers on which it was based. The transcript
which proved these facts was in the hands of their counsel. He
made no motion to require the defendants to make their answer more
specific. Indeed, he first put in evidence the transcript, which proved
the nature and extent of Patrick's claim. In this state of the case,
the objection that this claim was not more specifically pleaded is
entitled to no consideration.
Finally, it is insisted that the evidence of the method of the em-

ployment and payment of the physicians at this agency for 11 years
prior to 1886 was incompetent, because authority to employ them
could not be proved by a custom. But the purpose of this testimony
was not to prove by a custom the authority to employ the physicians.
That authority was given by the act of March 3, 1875, supra. The
object of this testimony was to show how the authority thus vested
in the secretary of the interior had been exercised, and to prove that,
by a uniform course of action for more than a decade, he had pre-
scribed the employment by the agent of one physician at this agency,
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from time to time, as his services were required by the Indians. For
this purpose, this testimony was not, .in our opinion, incompetent.
u. H. v. Fillebro)Yll, 7 Pet. 48, 48.
Our conclusion is that there was no error in the action of tbe

court in submitting to the jury the evidence in support of the claim
of the defendant Patrick for a credit for the amounts he expended
for these medical services.
2. This conclusion disposes of the assignments of error made upon

the refusal of the court to instruct the jury to return a verdict for
plaintiffs for the full amount of their claim, and, upon its refusal to
direct them, to disregard all evidence on the part of the defendants,
which did not appear to have been submitted to the treasury de-
partment, in explanation of the disallowance of the accounts of the
defendant Patrick, unless it appeared that knowledge of such evi-
dence came to Patrick at so late a date as to render the submission
thereof to the treasury department practically impossible. The for-
mer instruction was not applicable to this case, because there was
competent evidence in support of Patrick's claim for a credit for
the $520. The latter instruction is not the law, because, first, it
is not all the evidence in support of a claim for a credit, but the
claim itself, which the act of congress requires to be presented to,
and to be disallowed by, the accounting officers of the treasury de-
partment, before it can be admitted upon the trial; and because,
second, it is the duty of the court, and not the province of the jury,
to determine whether or not the claim has been so presented and dis-
allowed that it may be admitted upon the trial. U. S. v. Gilmore, 7
Wall. 491, 495.
3. It is assigned as error that the court charged the jury, with ref-

erence to the public property charged against Patrick in his account
with the government, that the fact that some articles were left out
of the quarterly reports made by Patrick was prima facie, but not
conclusive, proof that they had been lost to the. government; that
this presumption might be overcome by satisfactory proof that such
articles were, in fact, at the agency wlH'n the reports were made, that
their omission from the reports was due to derical errors, and that
if they found from the evidence that such articles were in fact at the
agency, and that no money or property had been appropriated by
Patrick or lost to the government through his negligence, the United
States could not recover. It is argued that this charge was erro·
neous-First. because the condition of the bond was that the ob-
ligors should account for the money and property coming into Pat·
rick's possession, and the government was entitled to recover for his
failure to account, whether it lost thereby or not; and, second, be-
causethe charge ignored section 951 of the Revised Statutes.
If the United States made no loss of money or property through

the failure of the defendant Patrick to account for the public money
and property which came to his hands, it goes without saying that
they could recover no more than nominal damages in this action.
Six and one-fourth cents could undoubtedlv have been recovered' for
the technical failure of Patrick to make his account, although no
loss or damage resulted to the government, and to this extent there
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is a technical error in this charge; but in view of the fact that the
jury found a defa'nlt in the bond, and returned a verdict in favor of
the United States for $350, this techniCal error was certainly with-
out prejudice, ,and, it is too trivial and insubstantial to warrant a
reversal of this judgment. Pyeatt v. Powell, lOU. S. App. 200, 2
C. C. A. 367, and 51 Fed. 551; Railroad Co.v. Stoner, 10 U. S. App.
209,.2 C. C. A.437, and 51 Fed. 649. The objection that this charge
ignored section 951 of the Revised Statutes is untenable, because it
does appear from the 'summary of the transcript put in evidence by
the government tMt many of the claims of the defendant Patrick for
the credits he asked on account of the moneys charged against him
were presented to, and disallowed by, the accounting officers of the
treasury department before the trial, and it does not appear that
his claims for credits on account of the public property with which
he was charged were not also presented and disallowed. This rec-
ord shows on its face that a large portion of the evidence presented
to the lower court, which consisted of exceedingly voluminous cop-
ies of vouchers, papers, and accounts, that were of record in the
treasury department of the United States is not before us. In this
imperfect state of the record, we cannot presume that there was no
evidence to support this charge of the court. Instructions given by
the court to the jury are presumed to be applicable to the case pre-
sented to it, in the absence of a record, which establishes the con-
trary. The burden of proof to show that there was no evidence to
warran,ta charge is on him who asserts an error of that character;
and, if he would maintain his claim, he must either present all the
evidence to the appellate court, so that ,the reviewing court can see
for itself what the evidence was, or he must present a bill of ex-
ceptions which has the certificate of the trial court that no evidence
of the character in question was presented to it. The plaintiffs in
error have done neither. Moreover, when the evidence of the defend-
ants as to the disposition of the public property which is charged
against Patrick was introduced, this objection that is now urged was
not made to that evidence. It never was made to the claim of Pat-
rick for these credits against the property charged to him until the
court came to charge the jury, and the record raises a very serious
doubt whether it was ever made at allnntil it was noted in writing
on the margin of the written charge, after the jury had retired. All
these facts tend strongly to strengthen the presumption that evi-
dence had been presented to the court below which made this evi-

of the defendants competent, and warranted the charge.
However that may be, this objection cannot now be sustained, be-
cause the record does not contain all the evidence, nor any certificate
of the trial court that there was no evidence of the presentation and
disallowance of this claim by the accounting officers of the treasury
department; and the plaintiffs in error have therefore not overcome
the legalpresumption that the charge was right, and that there was
evidence before the court below which warranted it. Railway Co.
v. Washington, 4 U. S. App. 121, 1 C. C. A. 286, and 49 Fed. 347,
350,,353; Railway Co. v. Harris, 27 U. 8. App. 450, 12 C. C. A. 598,
and 63 Fed. 805.
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4. There was no error in the charge of the court that the defend·
ant Patrick would not be responsible for the negligence of his clerk,
unless, by the exercise of reasonable diligence, he might have pre-
vented such negligence; that he was only responsible for the per·
formance of clerical duties in the best way practicable for him; and
that the testimony was that these Indian agencies were widely scat-
tered, and that it was impossible for him to give attention to the
details of all the bookkeeping, and so the government furnished him a
clerk for that purpose. Some of the evidence to which this portion
of the charge applied was that the clerk who was appointed by the
commissioner of Indian affairs to keep Patrick's accounts at this
agency was drunken and careless; that, shortly after his appoint-
ment, Patrick notified the commissioner of the intoxication and in-
capacity of this clerk, and asked for his removal, but the commis-
sioner refused to make it; that PatriGk was charged with the loss
of 100 yards of sheeting, which was at the agency, and which was
never lost to the government, because this clerk omitted the figure
"I" from the number "168" in one of his returns of property on hand,
so that an item read "68 yards of sheeting" instead of "168 yards of
sheeting"; that Patrick was charged with the loss of 19 blankets,
which were at the agency, and were never lost by the government,
because this clerk made an item in a return read "19 blankets," when
it should have read "19 pairs and that many similar
mistakes and omissions were made in the same way. No principle
of law or equity occurs to us which requires a court to charge an
agent, for the benefit of his principal, with property which the prin-
cipal has never lost, because a careless clerk, appointed by the prin-
cipal himself to keep the accounts of his agent, has omitted property
from a return of it which he was required to make to the principal.
It has been settled ever since U. S. v. Wilkins, 6 Wheat. 134, 143,
that the object of the act of March 3, 1797, which comprised what is
now section 951 of the Revised Statutes, was to allow the United
States to obtain judgments in their favor, against their debtors, for
such sums, and for such sums only, as, in equity and justice, these
debtors should be proved to owe, and that, to accomplish this end.
the court ought to consider and allow all the just claims of the debt-
ors, whether legal or. equitable. Gratiot v. U. S.,. 15 336, 369,
371; U. S. v. McDaniel, 7 Pet. 1; U. S. v. Ripley, 7 Pet. 18.
We have carefully examined and considered all the rulings of the

court below of which complaint has been made, in view of the rules
and principles announced by these authorities; we have discussed
at some length the more important assignments of error that have
been urged upon our consideration; and we are of the opinion that
no substantial error was committed by the court in the trial of this
case, and that its fulings and charge are well sustained by the es-
tablished rules of the law. The judgment below is accordingly af·
firmed without costs.
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FIELD et aI. v. UNITED STATES.
(Circuit Court of Appeals, Seventh Circuit.)

No. 248.
CUSTOMS DUTIES-CLASS1FICATION-WHITE Fun,LED MUSLINS.

Cotton muslin in pieces 30 yards by 30 inches, haVing hemmed to one
edge a frill about thJ;'oo inches wide, with an embroidered, scalloped, or
fancy border, and known to the trade as "white frilled muslins," and not
as "ruffled fiouncings or embroideries," was dutiable at 60 per cent. ad
valorem, under paragraph 373 of the act of 1890, as "aeticles embroidered
by l1and or machinery," and not at 40 per cent., under paragraph 355, as
"manufactures of cotton not especially provided for."

Appeal from the Circuit Court of the United States for the North-
ern District of Illinois.
The appellants Marshall Field and others imported and entered at the port

0:1' .Chicago in December, 1893, certain merchandise, composed entirely of
cotton, upon which the collector of the port imposed and collected a duty
of 60 per cent. ad valorem, as "cotton embroideries," under paragraph 3n
of Schedule J of the tariff act of October 1, 1890 (26 Stat. 594, c. 1244), which
is as follows: "Laces, edgings, embroideries, insertings, neck rutfiings, ruch-
ings, trimmings, tuckings, lace window-curtains and oUler similar tam-
boured articles, and articles embroidered by hand or machinery, embrOi-
dered and hem-stitched handkerchiefs, and articles made wholly or in part
of lace, ruillings, tuckings or ruchiQ.gs, all of the above named articles, com-
posed of fiax, jute, cotton, or other vegetable fibre, or of which these sub-
stances or either of them, or a mixture of any of them is the component
material of chief value, not specially provided for in this act, sixty per cent.
ad valorem. Provided, that articles of wearing apparel, and textile fab-
rics, when embroidered by hand or machinery, and whether specially or oth-
erwise provided for in this act, shall not pay a less rate of duty than that
fixed by the respective paragraphs and schedules of this act upon embroider-
ies of the materials of which they are respectively composed." The importers
claim that .the merchandise was subject to duty under paragraph 355 0:1'
Schedule I of that act, which is as follows: "Cotton damask, in the piece or
otherwise, aud all manufactures of cotton not specially provided for in this
act, forty per centum ad valorem." The duty imposed was paid under pro-
test, and the question was reviewed by the board of general appraisers sitting
at New York, and the decision of the collector approved and affirmed. 'J'he
importers thereupon, pursuant to statute in that behalf, filed in the court
below their application for review of the decision of the board of general ap-
praisers. Under that application further evidence was taken, and at the
hearing the court below found: (1) That the goods are as invoiced,-white
frilled muslins made of cotton; that they are not textile fabrics, but an article
of imported merchandise, embroidered. (2) That they are known in trade in
this country as "white frilled muslins," and not as "ruffled fiouncings," nor
are they recognized or known in trade as "embroideries." And thereupon
the court affirmed the decision of the board of general appraisers, which de-
cree of the court is here for review upon this appeal.
N. W. Bliss, for appellant.
J. C. Black, for appellee.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

JENKINS, Circuit Judge, after statement of the case, delivered
the opinion of the court.
It w;ls declared by the supreme court in Robertson v. Salomon,

130 U. S. 412, 414, 9 Sup. Ct. 559, that "the commercial designation,
as we have frequently decided, is the first and most important desig-


