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ly no such obligation rests upon the householder, whatever may be
his obligations when some dangerous obstruction has continued long
enough to charge him with notice of its existence. The plaintiff,
therefore, failed to make out the negligence charged in his com-
plaint.
It was suggested here (whether the point was made below or not

does not appear) that the defendant was responsible for the presence
of the ice, on the theory that it was formed from the water which
the boy used in washing off the steps. But the proof is not suffi-
cient to sustain such a finding. There is nothing to show that
any depression of the stone or imperfection of the sidewalk pre-
vented water from running off it in the ordinary way, into the gut-
ter, or called for any peculiar or unusually careful management in
cleaning the stoop.
The jodgment of the circuit court is affirmed.

UNITED STATES ex reI. SIEGEL v. BOARD OF LIQUIDATION OF
CITY DEBT.

(Circuit Court, E. D. Louisiana. March 11, 1896.)

No. 12.478.

CONSTITUTIONAl, LAW - JUDICIAL LEGISLATION- LOUISIANA CONSTITUTION .AND
STATUTES.
The Louisiana statute (Act No. 133 of 1880) relative to the funding ot

the debt of the city of New Orleans, as amended by Act Xo. 67 of 1884,
excepts from its benefits the floating debt of the year 1879, and forbids
the funding of such debt; and, though such exception should be held to
be a violation of article 254 of the constitution of Louisiana of 1879, re-
quiring the general assembly to enact legislation to liquidate the indebt-
edness of the city, the comis are without power to require the authori-
ties of the city to disregard such exception, since to do so would virtually
amount to enacting a law for the funding of a debt for which the legis-
lature had refused to provide.

Petition filed December 31, 1895, by Henry Siegel, a citizen of
Germany, praying for a writ of mandamus to the board of liquida-
tion of the city debt to order the board to fund, or pay to relator, eel'·
tain judgments at law heretofore obtained in this court against the
city of New Orleans, aggregating the sum of $21,008.36. Upon a
motion made by the defendant, at the close of the evidence, to direct
a verdict against the relator, the court granted the same, for the
following reasons.
Charles Louque and H. L. Lazarus, for relator.
Branch K. Miller, for defendant.

PARLANGE, District Judge. The relator heretofore obtained in
this court several judgments against the city of New Orleans. The
same were, in terms, made payable out of the revenues of the city
of New Orleans for the year 1879, and out of the surplus of any sub-
sequent years, in accordance with section 3 of Act No. 30 of the
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extra session of the general assembly of this state held in 1877.
These judgments were based upon floating debts or claims against
the city created during, for, and against the year 1879. The relator
prays for a mandamus ordering the board of liquidation of the city
debt to fund or pay said judgments. Counsel for relator stated in
open court that they abandoned any claim to have the judgments
paid in this proceeding out of any surplus or revenues for the years
subsequent to 1879, and they restricted the demand in this matter
to a prayer to have the judgments funded into bonds by the board,
or paid by the board with the proceeds of the sale of bonds. It was
perfedly evident that relator could make no tenable claim to have
his judgments paid out of such surplus, even if the pleadings be taken
as setting forth and including a claim on relator's part to have his
judgments paid out of such surplus, and even if such surplus had
been proven to exist. It is true that section 3 of Act No. 30 of the
extra session of 1877 declares that the "revenues of the several
parishes and municipal corporations in this state, of each year, shall
be devoted to the expenditures of that year; provided that any sm-·
plus of said revenues may be applied to the payment of the indebted-
ness of former years." But in a suit brought by this same relator the
supreme court of the United States held (U. S. v. Thoman, 156 U. S.
B53, 15 Sup. Ct. 378) that the prOvision as to the surplus is not
mandatory, but only permissive, to the municipal corporations or
parishes, and that the provision creates no contract right in a holder
of indebtedness of former years which can be enforced by a man-
damus. As the council of the city of New Orleans has never appro-
priated any part of the surplus (if such exists) towards the payment
of relator's judgments, it is clear that the relator has no claim upon
such surplus. This matter is therefore to be considered as a pro-
ceeding the sole object of which is to compel the board to fund re-
lator's judgments, and give him bonds therefor, or to pay the judg-
ments with the proceeds of the sale of the bonds which the board is
authorized to issue. Article 254 of the constitution of Louisiana of
the year 1879 makes it the duty of the general assembly to "enact
such legislation as may be proper to liquidate the indebtedness of
the city of New Orleans and apply its assets to the satisfaction
thereof." The general assembly, proceeding to carry out this consti-
tutional mandate, enacted, among other legislation, Act No. 133 of
1880, Act No. 58 of 1882, and Act No. 67 of 1884, which was amended
by act No. 128 of 1890 in particulars which do not affect the present
controversy. By Act No. 133 of 1880 the board of liquidation of the
city debt was created. The board was authorized by that act to re-
tire and cancel the entire valid debt of the city of New Orleans, by
the sale of new bonds created by said act, and by the application
of the proceeds to the purchase of the old obligations. But from
the benefits of this scheme the act specially excluded all the floating
debt created up to the date of the passage of the act, "whether repre-
sented by bonds of various classes or by judgments." Section 4 of.
Act No. 133 of 1880 makes it an offense punishable by fine and im-
prisonment for any member of the board to use any of the new bonds
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created by the act, or the proceeds thereof, for purposes other than
those contemplated by the act. Act No. 133 of 1880 failed of its
purpose to cause the retirement of the city debt, and no bonds were
issued under said act. In 1882 the general assembly of Louisiana

Act No. 58 of that year. That act recited that the city's
creditors had indicated their willingness to settle claims equitably.
It authorized the city, through the board, to extend for 40 years the
payment of all outstanding bonds, except those known as "Premium
Bonds," and to levy and collect a special tax to pay the interest on
all bonds except the premium bonds. Under Act No. 58 of 1882,
bonds for a large amount were issued. Act 133 of 1880 was
amended by Act No. 67 of 1884. The amendment enlarged the
scope of act No. 133 of 1880 by allowing the funding of the floating
debt for years prior to 1879. Therefore, whereas under Act No. 133
of 1880 the board was forbidden from funding any of the floating
debt prior to 1879, the only inhibition with regard to the fundable
claims which now remains under Act No. 67 of 1884 is as to floating
debt or claims .created for and against the year 187B and subsequent
years. Section 3 of Act No. 133 of 1880 reads as follows:
"Sec. 3. Be it further enacted," etc., "that the board of liquidation of the

city debt be and it is hereby authorized and to retire and cancel
the entire valid debt of the city of New Orleans, except the floating debt
created up to the date of the passage of this act, whether represented by
bonds of various classes or by judgments, eitlwr by the sale of the new
bonds created under this act and appliance of proceeds to the purchase oj'
such old obligations, or by exchange of the new bonds against said old obli-
gations, on such terms as may be agreed upon between the holders of the said
old obligations and the board of liquidation; provided the new bonds shall
not be sold for a less sum than eighty cents in cash, on the dollar, and that
no exchange shall be made at a greater rate than fifty cents in new bonds
per doUar of the face value of the old obligation with interest accrued
thereon; and provided further, that the entire issue of new bonds sold or
exchanged, as above provided, shall not exceed in aU ten millions of dollars."

Section 2 of Act No. 67 of 1884 reads as follo,vs:
"Sec. 2. Be it further enacted," etc., "that section 3 of Act Xo. 133. ap-

proved April 10, 1880, be amended and reenacted so as to read: 'fha; the
said board of liquidation of the city debt be and it is hereby authorized and
required, and it is made the duty of the said board, to retire and cancel the
entire debt of the city of New Orleans now in the forIll of executory judg-
ments and registered, under the provisions of Act No. [) of 1870, and that
which hereafter may become merged into executory jndgments and likewise
registered; except the floating debt or claims created for and against the
year 1879 and subsequent years; that it is the full extent and meaning oj'
this act to apply solely the privileges thereof to executory judgments, at
present rendered against such city, and to such floating debt or elaims against
said city for 1878, and previous years merged and to be merged into
executory judgments, whether absolute or rendered against the revenues
of any particular or y(,11rs, previous to the year 187H; that for the pur-
pose of retiring and cancelling said judgment debt, the said board is author-
ized and required either to sell the bonds to be issued under this act at not less
than their par value and apply the proceeds thereof to the payment of the
said judgments, as above specified, or issue said bonds in exchange for said
judgments."

As relator's judgments state, in terms, that they are to be paid
out of the revenues of 1879, and out of the surplus of subsequent
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years, and as relator is here seeking to have his
by means tohlly different from those which have been adjudged to
him, the first inquiry which suggests itself is, on what law or right
does the relator base his demand? As I understand it, the answer .
which is attempted to be made to that question, and the argument
offered in behalf of relator, are as follows: In the case of Board v.
Hart, 118 U. S. 136, 6 Sup. Ct. 995, the supreme court of the United
States stated substantially, in general terms, that the holders of the
floating debt of the city of New Orleans existing at the time of the
passage of Act No. 133 of 1880, who have established the validity
of their claims by judicial process, are protected by the provisions
of the constitution of Louisiana adopted in 1879 from being excluded
from sharing in the proceeds of the property and fund which by Act
133 of 1880 were, in terms, appropriated to purchase and retire the
bonds of the city. With this declaration as a foundation, relator's
counsel urge that the inhibition in Act :No. 67 of 1884 against the
funding of the class of indebtedness to which relator's judgments
confessedly belong, is unlawful and of no effect, and that the inhibi-
tion and exception should be expunged by the court from Act No.
67 of 1884, and that the expurgated statute would then command
the board to fund all the indebtedness of the city of New Orleans,
without exception. In one essential particular, the Hart Case was
precisely the converse of the case at bar. In the Hart Case, the
board, after having, by a compromise, agreed to fund Hart's claim,
refused to comply with its agreement to issue the bonds. Hart's
claim was founded on contracts for municipal purposes made from
1871 to 1877, and had been merged into a judgment, and was con-
ceded to belong to a class of claims which had been admitted to the
benefits of the funding scheme by Act :No. 67 of 1884. The board re-
sisted solely on the ground that the acts of 1882 and 1884 conflicted
as to the application of the property and funds of the city, and "that
all the property of the city not dedicated to public use, and also
the surplus of what was known as the 'Premium Bond Tax,' were
pledged, under Act No. 58 of 1882, and by previous legislation, to
the payment of other bonds of the city which were outstanding, and
that the act of 1884, in so far as it directed a diversion of that prop-
erty and fund, impaired the contract with the holders of those bonds,
and was therefore unconstitutional and void." Therefore, in the
Hart Case, the board of liquidation was refusing to obey the act of
1884, which plainly enjoined upon it to pay Hart's claim, while in
the case at bar, relator seeks to have the board ordered to disobey
the act of 1884, which, with equal plainness and with reiteration,
forbids the board from paying relator's judgments. The statement
made by the supreme court in the Hart Case, that the property of
the city is the pledge of all its creditors, was a general declaration
of the right and justice of the case, with which the court answered
the board's contention, and upon which the court based its decision
in ordering the board to obey the act of 1884. See, in this con-
nection, State v. Board of Liquidation, 40 La. Ann. 398, 4 South.
122. There was no reference made in the Hart Case to the valid-
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ity or invalidity of the exception made in the act of 1884 which
excludes, in terms, relator's claims. K 0 authority has been cited to
me, nor have I discovered any, to the effed that the exception in the
ad of 1884 is invalid. It may well be that the general assembly
had the right to make the exception. If, for instance, relator's
claims were obnoxious to the constitutional amendment of 1874
(Acts 1874, p. 56) forbidding the city of New Orleans from increas-
ing its debt, etc., relator might still have been entitled to judgments
H>;ainst the revenues; but it would not follow, necessarily, that he
would be entitled to the benefits of the funding scheme. Article 254
of the constitution refers to the valid indebtedness of the city, and
the supreme court, in the Hart Case, cannot be understood as hav-
ing referred to any but lawful indebtedness. However, this consid-
eration need only be briefly mentioned, because it is not essential
to the decision of this case. It is clear that article 254 of the con-
stitution of Louisiana is not self-operating. It is equally clear that
if the general assembly had wholly disregarded its duty to carry out
article 254, and had enacted no legislation whatever to that end,
the court could not have created such an agency as the New Orleans
board of liquidation, or provided the funding scheme for the relief
of the relator. 'l'he relator would have been left to the means of
payment which his judgments recite, and to such other modes of re-
lief as he might have outside of article 254, and of the le::,rislation
enacted to carry it out. The difference between the supposed
case and the case at bar is a difference in degree, but not in principle.
The legal impossibility of ordering the board in this case to disobey
the act of 1884 is the same as it would be for the court, in the total
absence of legislation on the subject, to carry out itself the consti-
tutional mandate. When the lawmaker gathers under one head,
and in the form of a statute, several distinct and separate matters
of legislation, which, though germane to each other, are not inter-
dependent, a court may strike out one or more of the provisions
which it adjudges to be in contravention of the organic law, and
therefore null. In such a case, what remains of the statute may be
enforced, because it was the will of the lawmaker that every one
of the independent matters should be law. But this familiar doc-
trine does not apply to this case. The general assembly has clearly
said, in the act of 1884, that it ,vill not fund the class of claims to
which relator's judgments belong. If (assuming that the exception
in Act No. 67 of 1884 is invalid) I should strike out the exception, an
extraordinary result would be produced. A statute would remain
which would virtually order the board to fund relator's judgments.
Who would be the author of that law? Surely, not the general as-
sembly, for it has provided precisely the reverse. The court then
would be the author of the law, and yet a court cannot legislate. I
am clear that the relator cannot be given the relief which he prays
for.
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NA'I'IONAL MASONIC ACC. ASS'N OF DES MOINES v. SHRYOCK.
(Circuit Court of Appeals, Eighth Circuit. March 30, 1896.)

No. 677.
1. ACCTDENT INSURANCE-CONSTRUCTION OF Por,ICy-BURDEN OF PROOF.

Under a pDlicy promising indemnity in case death results solely because
of bodily injUries effected by external, violent, and accidental means, and
independently of all other causes, the burden of proof is on those claiming
under the policy to show that the accident was the sole cause of death,
independently of all other causes.

2. ACCIDENT COMBINED WITH
Under such a policy, the insurer would not be liable if, at the time of

the accident, insured was SUffering from a pre-existing disease, and death
would not have resulted from the accident in the absence of such disease,
but insured died because the accident aggravated the effects of the dis-
ease, or the disease the effects of the accident.

3. REVIEW ON EBROR-SUFFICIENCY OF EVIDENCE-RECORD.
The sufficiency of the evidence to sustain the verdict cannot be consid-

ered when the record discloses that ollly a portion of the evidence is in-
cluded in the bill of exceptions, nor will a certificate that the substance
of the evidence is returned warrant the court in considering that question.

4. HEARSAY EVIDENCE-PUBLIC POLICy-DISCRETION OF COURT.
The rule that hearsay testimony is incompetent to prove a past occur-

rence rests upon settled principles, the maintenance of which is essential
to the preservation of personal liberty and property rights. The enforce-
ment of this rule is not discretionary with the trial court, and its violation
is fatal error.

5. SAME-DECLARATION-RES GEST..E.
Declarations made by a person since deceased, two hours after llll in-

jury from a fall in a street, and not at the scene of the accident, but while
engaged in his ordinary avocations in other places, that he had fallen and
sustained an injury from which he was suffering, are inadmissible, as
part of the res gestre, to establisll the fact of the fall.

6. AND HARMLESS ERROR.
'1'he rule that error without prejudice is no ground for reversal is ap-

plicable only when it is clear beyond doubt that the error alleged did not
prejudice, and could not have prejudiced, the party against whom it was
made.

7. HEI.EVANCY OF EVIDENCE-AcCIDENT
In an action on an accident insurance policy, where defendant alleged

that death resulted from disease or bodily infirmity, without alleging in-
toxication or suicide, held, that it was error to admit evidence for plaintiff
that insured was not addicted to the use of intOXicating liquors, and that
evidence offered for defendant, tending to show that he committed suicide,
was properly excluded.

In Error to the Circuit Court of the United States for the Dis-
trict of Nebraska.
'The National Masonic Accident Association of Des Moines, Iowa, a corpora-

tion, brings this writ of error to reverse a judgment rendered against it, and
in favor of Celia V. Shryock, the defendant in error, on a certificate of member-
ship of her husband, William B. Shryock, in that association. In her com-
plaint the defendant in error alleged that on the 14th day of November, 1890,
this accident association issued to William B. Shry;ock its certificate of mem-
bership, by which it agreed to pay to her such a sum, not exceeding $5,000 as
should be realized by it from one quarterly payment of $2, made and
from all its members at the date of the accident, if the death of William B.
Shryock should result through external, violent, and accidental means alone,
which should, independently of all other causes, cause his death within 90 days
or the date or the accident, but expressly stipulated in the certificate that "this


