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owners thereof, and were accorded all the rights and privileges of
shareholders, including the right to vote the stock and to participate
in the distribution of net profits. Under these circumstances, it is
no concern of the defendants whether the president of the bank vio-
lated his duty, in neglecting to cancel the old certificates represent-
ing the stock that he had sold to the defendants, and had caused to
be transferred to their account on the stock journal and stock ledger.
The certificates in question were in his possession. The defendants
were not present when the new certificates were executed and issued.
It was the duty of the vendor of the stock, as president of the bank.
to see that the old certificates were duly canceled; and if he failed to
discharge his duty in that respect, and subsequently negotiated a
part of the old certificates, the defendants cannot be made to suffer
for his misdeeds. As between the bank and the defendants, the
former is clearly estopped from asserting that the defendants are not
stockholders, and this estoppel is mutual. Bank of Commerce v.
Bank of Newport, 27 U. S. App. 486, 11 C. C. A. 484, 63 Fed. 898, and
cases there cited; Bank v. Watsontown Bank, 105 U. S.
217; Horton v. Mercer, 18 O. C. A. 18,71 Fed. 153. Nor is it any
concern of these defendants that tll(' holders of some of the certifi-
cates that were hypothecated by Limerick in the summer of 1889, to
secure his notes, may have received the certificates under such cir·
cumstances as will enable them to maintain an action against the
bank for damages, under the doctrine announced in Bank v. Laniel',
11 ·Wall. 369. This is not a controversy between the defendants and
the holders of the hypothecated certificates, as to who has the su-
perior title to certain shares of stock; but it is a controversy between
the bank, represented by its receiver, and the defendants, as to
whether the latter were stockholders when the formeT became in-
solvent. The bank is not disputing the defendant's title to the
stock, and, for the reasons already stated, it would be estopped from
so doing if it made the attempt. Nor is any third party asserting
a superior title to the stock, nor is it probable that a claim of that
kind will ever be assel'ted. Moreover, the defendants, by their sever·
al answers, only attempted to avoid liability on the ground that the
stock by them held was part of an overissue; and that defense, as
we have seen, was not established by the evidence. The decree of
the circuit court will accordingly be reversed, and the case will be
remanded to that court, with directions to enter a decree in favor
of Frank I. Burt, as receiver of the First National Bank of Alma,
and against the several defendants, for the respective amounts
claimed in the bill of complaint.

BENNETT v. CHICAGO, M. & ST. P. RY. CO.
(Circuit Court, N. D. Iowa, E. D. April 28, 1896.)

1. DEDICATION-PUBLIC USE.
The town of D., Iowa, was originally laid out under the provisions of an

act of congress of .July 2, 1836, which directed that a strip of land, of proper
width, running with the Mississippi river the whole length of the town,
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should be reserved from sale, for public use, and remain forever for public
use, as a public highway, and for other public uses. This strip was used
at first as a river landing, but, after a change in the river channel, lines of
railway were constructed along it. Held, that such act of congress dedi-
cated the reserved strip to the public for the purposes of a public highway
and other public uses, which included its use for a railway, and that it
is not within the power of the state of Iowa to authorize the city of D. to
forbid the location of a railway along the strip, or to impose burdens uIJon
the proper use of the strip by requiring damages to be paid to owners of lots
abutting thereon.

2. SAME-RIGHTS OF OWNER OF LAND ON HIGHWAY.
Held, further, that a purchaser of land abutting on the strip took the "anw
subject to the right of the public to use the strip, and had no legal or
equitable ground of complaint in the use of the striIJ for railway purposes.

Bill to restrain the defendant from operating so much of its line
of railway as lies adjacent to the property of complainant, in the
city of Dubuque, until complainant's damages have been ascertained,
and compensation has been made therefor. Submitted on pleadings
and proofs.
Lyon & and Henderson, Hurd, Daniels & Kiessel, for

complainant.
W. J. Knight, for defendant.

SHIRAS, District Judge. The town of Dubuque was originally
laid out under the provisions of an act of congress approved July 2,
1836, which, among other requirements, directed:
"That a quantity of land of proper width, on the river banks, at the towns of

Fort Madison, Bellevue, BurliDgton, Dubuque, and Peru, and running with
said river, the whole length of said towns, shall be reserved from sale (as shall
also the public squares), for public use, and remain forever for public use, as
public highways, and for other public uses."
When the town of Dubuque was laid out under the provision of

this act, the Mississippi river flowed through an outer and an inner
channel in front of the town, there being a number of islands in the
river; and the commissioners apnointed under the act located the
so-called "reserved strip" upon the inner channel, which for years
thereafter constituted the steamboat landing of the town. Subse-
quently, the place of landing was changed to the outer or main chan-
nel, and a large part of the inner channels has been filled up, and
streets have been built out to the main channel. Since the re-
served strip has ceased to be used as a river landing, lines of railway
have been constructed by different companies, and are now operated,
along a large portion of the strip; but part thereof has been divided
up into lots, and buildings have been erected upon different parts
thereof. In the year 1874, the track which now constitutes the
main line of the defendant company was constructed along the re-
served strip, and within the limits thereof; and in 1881 a side track
was built by the defendant within the limits of the reserved strip,
which side track passes in close proximity to a barn and other build-
ings erected and owned by the complainant. In effect, the purpose
of the bill filed in this case is to compel the defendant company to
pay damages to the complainant for thus constructing the side track
upon'such strip.
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In the case of Simplot v. Railway Co., 16 Fed. 350, the question
came before this court whether an owner of lots adjacent to this
strip could recover damages for the construction of the main line of
the defendant's road along said strip, the same having been built in
the year 1874, and the conclusion was reached that such damages
were not recoverable. In that case it was stated that under the de-
cisions of the supreme court of Iowa in.l\Iilburn v. City of Cedar
Rapids, 12 Iowa, 247, Clinton v. Railroad Co., 24 Iowa, 455, and
Chicago, N. & S. W. R. Co. v. Mayor of Newton, 36 Iowa, 2!)!), it
was the law, previous to the adoption of the Code of 1873, that in
cities and towns laid out under the general incorporation law of
the state, wherein the title of the lot owners extended only to the
side lines of the streets, the ownership of the soil underlying the
street being in the public, the abutting owner could not
damages for the construction and operation of a railroad along the
street, but that in cases where towns or cities had been laid out
under special charters, by whose provisions the title of the abutting
lot owner went to the center of the street, damages might be award-
ed upon the theory that the building and operation of a railway im-
posed an additional burden upon the property of the lot owner, and
the damages were not therefore consequential, but direct; the lat-
ter doctrine being settled by the decision in Kucheman v. Railway
Co., 46 Iowa, 366. It was further held by this court that the pro-
visions of section 464 of the Code of Iowa of 1873 were not appli-
cable in 1874 to cities acting under special charters, of which Du-
buque was and is one, and that Simplot, the plaintiff in that case,
could not claim any rights under that section of the Code. In the
present case it is shmvn that by chapter !)(i of the Acts of the 18th
General Assembly of the State of Iowa, adopted in lSBO, the provi-
sions of section 464 of the Code are made applicable to all special
charter cities; and the contention of the complainant is that, un-
der this section, he is entitled to damages for the construction of
the side track which was built after the adoption of the act, bring-
ing special charter cities within the pUlTiew of section 4()4, which
reads as follows:
"They shall have power to layoff, open, widen, narrow. vacate,

extend, establish, and ligbt streets, alleys, public grounds. wharves, laudings
and market places, n.nd to provide for the eoudeIlumtion of such real estate as
may be necessary for such purposes. They shall also have pow('r to authorize
or forbid the location and laying down of traeks for railways, and strel't rail-
ways, on all streets, alleys, and public plaees; but nD railway traek ean thus bo
loeated and laid down until after the injury to property abuttiug upon the
street. alley or pnblic places upon which such railway trael, is proposed to be
located and laid down, has been ascertailwd and eompensated in the manner

for the taking private property for works of internal improvement,
in ehapter four of title ten of the Code of 1873."

If the contention of complainant is well founded,-to wit, that
the provisions of this section, in their entirety, are applicable to the
so-called "reserved strip,"-it follows that it is now within the power
of the city of Dubuque, not only to forbid the construction of any
other lines of railway along this strip, but it may vacate the same
as a public highway or place, and thus, in effect, nullify the act of
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congress under the provisions of which it was originally reserved
for public use.
In the case of Simplot v. Railway Co., supra, this court held that

the act of congress of 1836 expressly reserved this strip from sale
to private parties, and dedicated the same to the public, to be used
asa public highway, and for other public uses, which included its
use for railway purposes, as was expressly ruled in Cook v. City of
Burlington, 30 Iowa, 94. In that case the supreme court of Iowa,
In ruling upon the effect of the reservation contained in the act of
congress of 1836, held as follows:
"This statute operated as a qualification upon the title of the government.

Before its passage, this title was absolute, uncontrolled, anu the jus uis-
ponendi, for any and all purposes, was unaffected. After its passage and the
sale of lots thereunder, the public acquired a right in this reserved strip for
a highway and other public uses; and, to the extent of the right acquired by
the public, that of the government was limited and controlled. The absolute
power of disposition was gone. The use was dedicated to the public. The
act of congress making this dedication was in the nature of a contract, wbicb
could not afterwards be abrogated or repealed. Viue Barclay v. Howell's
Lessee, 6 Pet. 498; City of Cincinnati v. 'White's Lessee, ld. 430; New Or-
leans v. U. S., 10 Pet. 711, 721. '.rbe title still remained in the government,
but it was held in trust, and burdened with conditions. The government had
tbe power to grant this title, but could confer no greater interest than itself
possessed. The grantees must take it with the same qualifications, subject
to the same conditions, and burdened with the same trusts, which attached
to it in the hands of the grantor. This being the tenure by which the prop-
-erts was held, the United States, by act of congress of February 14, 1853,
relinquished the title of said property to the city of Burlington, on the condi-
tion tbat 'it should in no manner affed the rights of third persons tnerelll,
or the use thereof,' The effect of this statute was to subrogate the city to the
rights of the government in this property; and, as the power of absolute
disposition did not reside in the government, such power diu not pass to thE'
city. The city took it for the same purposes for which the government held
it, subject to the same trusts, and affected by the same conditions. The city
acqnired the right to dispose of it for public uses, because it was reserved
to snch uses by the government."

In the Simplot Case, this court pointed out that by the express
provisions of the act of congress approved March 3, 1845, under
which Iowa became a state, and the act of the general assembly of
January 15, 1849, it was declared that the state should never in-
terfere with the primary disposal of the soil within the state by
the United States. And this court held that the dedication of the
so-called "reserved strip" by the act of congress of 1836, for the pur-
poses of a public highway and other public uses, was a primary dis-
posal thereof, within the meaning of the restriction contained in the
act providing for the admission of Iowa as one of the states of the
Uvion; and, therefore, that it was beyond the power of the state of
Iowa to change, defeat, or restrict the dedication of the strip to
public uses. And following the ruling of the supreme court of Iowa
in the case of Cook v. City of Burlington, supra, this court further
held that the transfer of the legal title to the strip from the United
States to the city did not in any way affect the public right to
the strip, nor change the public uses to which it was subject. I
now see no good reason for changing the views expressed in that
case, and I therefore hold in this case that as the act of congress of
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1836 dedicated this reserved strip to the public, for the purposes of
a public highway, and for other public uses, which includes its use
for the building and operation of a railway, it is not within the
power of the state of Iowa to authorize or empower the city of Du-
buque to forbid the location of a railway line along the same, nor
can the state empower the city to impose burdens upon the proper
use of the strip for public purposes, by requiring damages to be paid
to owners of lots abutting thereon, nor can the state directly impose
a burden of this character upon the public; and I further hold that
the complainant has no legal or equitable ground for complaint in
that the strip in question is uS2d for railway purposes. When the com-
plainant purchased the property abutting on this strip, he took the
same subject to the right of the public to use the strip for a public
highway and for other public uses. 'rhe title of complainant does
not extend to the soil underlying the strip, as is expressly held in
Cook v. City of Burlington, supra; and there is no ground for hold-
ing that the property of complainant has been subjected to a new
burden by the laying down of a railway track thereon. The situa-
tion is simply this: ·When the complainant bought the property
now held by him, it abutted upon a strip of land which had been ded-
icated by the United States to public use, for highway and other
public uses; and the complainant, therefore, bought his pronerty
subject to the right of the public to use the reserved strip, for the
purposes to which it had been dedicated; and he is not now entitled
to demand compensation or damages hy reason of the faet that the
strip is being used for one of the public purposes for which it was
originally dedicated.
On behalf of complainant, it is strongly urged in argument that,

unless the provisions of section 464 of the Code of Iowa are held ap-
plicable in their entirety to this reserved strip, the right of the state
and city to exercise, in the interest of the general public, proper con-
trol over the strip when used for railway purposes, must be denied;
but this does not follow. The affirmation of the right to use the
strip for railway purposes under the original dedication contained
in the act of congress, without being liable for consequential dam-
ages to abutting owners, is not a denial of the right and power of
the state and city to enact and enforce all proper rules and regula-
tions for the government of the companies in the use of the strip for
railway purposes. 'l'he police power of the state may be exercised
over the strip, within proper limits, subject to the paramount right
conferred upon the public by the act of conb'Tess to use the strip for
a public highway and other like purposes; but this power of limited
control does not confer upon the state the power to wholly forbid
the use of the strip for a purpose within the scope of the original
dedication, or to burden such use with the condition that damages
must be paid to abutting owners as a condition precedent to its ex-
ercise.
Bill dismissed, upon the merits, at cost of complainant.
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COOK et al. v. LASHER et al.
(Circuit Court of Appeals, Fourth CircUit. ::\1&-y 5, 1896.)

No. 151.

1. WHO MAY ApPEAL-PERSONS NOT PARTIES.
One who is named as a party to the bill, but who is never served with

process, and does not appear, is not a party to the record, and cannot be
heard on appeal.

2. EQUITY JUHlSDlCTION-AnSENT PARTIES.
A decree canceling the deed of a commissioner of school lands in a suit

against the commissioner's grantee does not affect the right of one to
whom the grantee conveyed before the commencement of the suit, and
who was never served with process, and never became a party.

3. TAXATION-SAI,ES OF FORFEITED LANDS-VALIDITY.
A tract of 36,750 acres, set off by a resurvey in 1852 out of two tracts of

480,000 and 320,000 acres, respectively, granted to Rob€rt Morris in 1795,
and several times sold and conveyed as a separate tract, cannot be af-
fected by proceedings in the 'Vest Virginia courts for the sale, as forfeited
school lands, of the original Robert tract of 480,000 acres.

4. SAME-DELINQUENT TAX SALE.
lrailure of the sheriff to make out and return, within 10 days, a list of

the lands purchased on behalf of the state, as required by the statute
(Code 'V. Va. c. 31, § 31), renders the tax sale null and void. De Forest v.
Thompson, 40 Fed. 375, approved.

5. LACHES-DELAY IN ATTACKING VOID TAX SALE.
Delay of a landowner in bringing suit to annul a tax deed, which is utter-

ly void for failure to comply with the requirements of the statute, and
which consequently does not affect his title, is not imputable to him as
laches.

6. TAXATION-SALES OF FORFEITED LAND-WEST VIRGINIA STATUTES.
'L'he 'Vest Virginia statute of March 18, 1882, providing for service of

process, by publication, on claimants of land alleged to be forfeited for
nonentry on the county tax books, in proceedings for the sale thereof, did
not apply to proceedings already commenced; and, as the prior statute in
relation to such sales did not provide for summoning persons interested
in the land (Acts 1872-73. p. 449), an attempted service of proeess by pub·
lication, under the old statute, was a mere nullity.

In Error to the Circuit Court of the United States for the District
of West Virginia.
This was a bill by George T. Lasher and others against L. B. Cook

and others to annul certain deeds made by the commissioner of
school lands for "''''yorning county, W. Va. 'The circuit court made
a decree in accordance with the prayer of the bill, 66 F. 834, and the
defendants have appealed.
C. C. Watts, of Watts & Ashley (Okey Johnson, on the brief), for

appellants.
S. L. Flourney, of Couch, Flourney & Price (J. R. Sypher, on the

brief), for appellees.
Before SIMONTON, Circuit Judge, and HUGHES and PAUL, Dis-

trict Judges.

PAUL, District Judge. This is an appeal from a decree of the dr-
cuit court of the United States for the district of West Virginia.
The suit was brought by the plaintiffs below to set aside and annul


