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BAI,TIMORE & O. R. CO. T. HENTHORNm,
(Circuit Court ot Appeals, Sixth Circuit. April 14, 1896.)

No. 376-
I, UASTER AND SERVANT-DUTY TO EMPLOY COMPETENT SERVANTS-NOTICE-

EVIDENCE.
In an action against a railroad company tor damages for personal In-

juries sustained by an employii of the company in an accident which some
of the evidence tends to show was caused by the drunken condition of tha
engineer of the train, it is entirely competent to 'prove the engineer',
general reputation for drunkenness and consequent incompetency, for the
purpose of showing that the railroad company was negligent in retaining
him in its employ.

Z. SAME-PERSONAL OBLIGATION OF MASTER.
The duty of a master to exercise due care in selecting and retaining

bis employiis, proportioned to the consequences that may result from neg-
ligence of such employiis, is one of the personal obligations of the master
to the servant of which he cannot rid himself by delegating it to an
agent, and such obligation is not fully discharged by inquiring into an
applicant's fitness at the time of employing him, but it reqUires the mal!l-
tel' to exercise a proper supervision over the employiis' work, and thereby
to keep himself advised of their continued fitness.

B. SAME-NoTTCE OF INCOMPETENCY.
It Is sufficient, to charge a railway company with knowledge of the in-

competency of an employii, that notice of such incompetency shouid be
given to those officers of the comp,my who supervise such empl03'ii's
work, and are given authority to suspend him temporarily from his posi.
tion, for incompetency of the kind In question. and it cannot be required
that notice of such incompetency shouid be brought home to those supe-
rior officers of the company who aione are entitled finally to discharge
the employii.

OF EARXING CAPACITY.
The proper measure of damages for loss of earning capacity of one who

has been injured by another's wrong-fnl act is the sum required to pur·
chase for such person an annuity equal to the difference between his prob.
able yeariy earnings during his entire life in his actual condition and
as he would have been had he not suffered the injUry.

Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Ohio,
This writ of error is brought to review a jndgment for the plaintiff in the

circult court of the United States of the Northern district of Ohio in an ac-
tion brought by Charles Henthorne against the Baitimore & Ohio Railroad
Company, for damages fOr a personal injury, Charles Henthorne was a
brakeman in the employ of the defendant company on a freight train running
from Chicago Junction. in the state of Ohio, to Garrett, in the state of Indiana,
bl'ing the east half of what Is known as the "Chicago Division" of the Bal-
timore & Ohio ltailroad Company. Henthorne was the Jlead brakeman;
that is, his place of duty was in the forward part of the train, and upon the
engine. His train was the second section of No. 23, west bound. The con·
dBctor and engineer of this. train had reC'eived orders that they were to pass
the second sectjon of the east-bound train, No, 28, at the switch at the sta-
tion of Inverness, The east·bound train had the right of way as between
It and train, and this required that plaintiff's train should enter
the switch to the east of Inverness, and wait the coming upon the main
track of No. 28.. The eng-ineerof Ko. 23 forgot his orders, and did not stop
at the switch at Inverness, but ran on It mile or more beyond the SWitch,
and brou,g!It bis train into collision with east-bound No. 28. The plaintitt
was on the engine at the time of the collision, and was so pinned in that be-
fore he could be extricated, both of his legs bad to be amputated, and be
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suffered othel l:ieVere and painful injuries from .the crushing of his arm and
from burus by escaping fire and steam. The plaintiff's petition charged
that the accident was due to the intoxication of John garrison, the engineer
of the train upon which the plaintiff was, and that the defendant knew that
Harrison was incompetent as an engineer by reason of his habits of intoxica-
tion, and was grossly negligent in retaining him in its employ in such a re-
sponsible position. The petition further averred that the plaintiff, because
it was his first trip as brakeman in defendant's employ, had no knowledge
of the incompetency of the engineer, or of his habit of becoming intOXicated,
or that he was intoxicated on the day of the collision. The plaintiff intro-
duced the evidence of the conductor of train No. 23, of Harrison's boarding
house kf'eper, and of others, to show that Harrison, the engineer, was drunk
and in 11 drowsy condition during the trip west from Chicago Junction to the
place of the collision. Plaintiff introduced further evidence to show that Har-
rison was in the habit of drinking to excess, and was habitually intoxicated.
Plaintiff introduced further evidence to show that Harrison had a general
reputation, both at the town of Garrett and the town of Chicago Junction,
the terminal stations of his run, as well as the railroad men along
the line of the division, of being addicted to the excessive use of intoxicating
liquor. The plaintiff introduced the depositions of a former superintendent,
one Britton, and a former master mechanic, one Lowther, both of whom had
left the company before the collision, who stated that Harrison had been
discharged from the employ of the company while they were connected
with it for negligence and drunkenness. The plaintiff also introduced a wit-
ness who had been in the employ of the defendant company, who testified
that when, as conductor of a train, with Harrison as his engineer, be was
about to lmve Chicago Junction, Fitzgerald, the yardmaster of the defendant
company at the Chicago Junction, cautioned him concerning Harrison's intox-
Icated condition, and directed him to keep watch to prevent accidents. As
yardmaster, Fitzgerald had the right, 'and it was his duty, upon discovering
the intoxication of the engineer, to side-track and bold the train, and notify
the superintendent of the condition of affairs.
The defendant introduced evidence to show that Harrison had never been

-discharged for drunkenness; that he had been suspended twice or three
times,-once for running by a target with the red light signal out, once for
carelessly mashing the end of a car by reckless backing of his engine, and
once for some other minor offense. The defendant did not produce in court,
however, the record it had kept of Harrison's service, as it might have done.
Defendant also introduced evidence to show that the only persons with au-
thority to dismiss an engineer were the superintendent of motive power,
whose office was at Newark, Ohio. and the division superlntenaent, WIlose
-office was at Garrett, Ind.; that the master, mechanic had power to suspend
Rn engineer pending a court of inquiry, but not to dismiss him. Defendant in-
troduced much evidence to show that Harrison's reputation was that of a
sober, careful, competent engineer, and that he was not a drinking man. The
case went to the jury, and resulted in a verdict of $30,000 for the plaintiff.
The trial judge made it a condition of overruling the motion for a new trial
that a remittitur should be entered of $15,000. This was done, and judgment
was entered for the plaintiff for the remaining $15,000.
The defendant requested the court to charge the jury as follows: "J. P.

Fitzgerald, the defendant's agent at Chicago Junction, was a fellow servant
with the plaintiff, and for his negligence, if he was guilty of any, the de-
fendant is not liable to the plaintiff; and the knowledge of said Fitzgerald
that said John Harrison was not competent to run the engine of said train,
if he had such knowledge, was not the knowledge of the defendant,"-which
charge the court refused to give, and the defendant excepted. The court
Rlso refused, over defendant's exception, to give this charge: "Thomas Tay-
lor, the master mechanic at Chicago Junction, was a fellow servant with the
plaintiff, and for his negligence, if guilty of any, the defendant is not liable
to the plaintiff; and the knowledge of said Taylor of the unfitness of said
John Harrison to run the engine of sllid train, if he had such knowledge,
was not the knowledge of the defendant." The defendant requested the
court to give this charge to the jury: "The evidence introduced on thif! trial
with reference to the general character of John Harrison, the engineer, as to
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of; 1l).toxiclltion, cannot be considered by the jury
as to,.prove t,hat he was in fact a drunkard, or a person in the habit
of PEicomlI\gintoxiCatE,ld,",-which cl;mrge the court gave as requested,adding
at the same time the following laJiguage: "That I can make a little more
plain..The plaintiff did not 'attempt' to prove that Harrison was drunk at
this particular time by offering evidence as to his general bad reputation.
'l'hat .Was offered solely for thepmjiose of showing that it was so tlOtoriously
ba\,! that it ought to have come to the knowledge of the'defendant. They do
not l'e,ly,upon that to prove the intoxication at the time of the accident. There
, was other testimony directly upon that point. Therefore I give you this last
instruction. Juror:. If your honor, please, we do not understand the 13st
instruction.. Court: You could not look to the general bad reputation as
establishing <lrunkenness. at thiS particular time. It was not offered by tlv

for that purpose. They claim it for the purpose of showing that his
reputation was so generally bad that it ought to have come to the kno,vledge
of the defendant, and that, therefore, they were responsible for his bad con-
duct.", To which explanation and comments of the court upon said request,
afte.r giving the same, the defendant, by its counsel, at the' time excepted,
The court charged the jury, among other things, as follows: "The plain-

tiff, on his behalf, haS offered proof tending to show that the bad habits of
Harrison, the engineer, were known to the officers of the defendant author-
izedto employ and suspend engine€l's. If you find that such
of bad )labita ,was so brought to the defendant's knowledge through such offi-
cers, then the defendant was guilty of negligence, and had a share in caus-
ing the 'injury, and is liable even though the negligence of a fellow servant
was contdbutory also. You will then first consider and weigh the evidence
on this point. Corporations can act only through their officers. Knowl-
edge to the company of the bad .habits of its engineers must reach it through
its .officers, and it must be through such officers as are charged with the
employment and retention in service of such engineers. There must neces-
sarily be a division of labor and responsibility in such immense corporations,
and each department has its appropriate head, who is held responsible for
his division of labor or business. In this case the officer who has the super-
vision of engineers-their employment or suspension, and who is charged
with looking after the manner in which theJ' discharge their duties-is the
eye and ear of the corporation through which knowledge must go to it of
the incompetency of Harrison. It will 1I0t be sufficient to trace such knowl-
edge to some officer of some other departm"ut. The information and notice
must be traced to this particular S'Ource." To this charge the defendant
excepted.
The court charged also as follows: "Now, tMre haS been evidence

on behalf of.the plaintiff offered tending to show that such officer had such
kJ;lcrwledge. ,.1'he officers who were in the employ of the defelldant about the
time of the accident, and soine of them who had charge of Harrison's branch
of the service,. have been examined on behalf of the defendant, and each
denied that he knew of Harrison's alleged habits of drunkenness, or that
such reputation had ever come to his attention. If you find this to be true.
then the defendant is. not liable, unless you find that Han-ison's reputation as
a drinking Iiian\vas so notorious and widespl'ead, and of such long standing,
that the defendant, by reasonable diligence, could have ascertained such in-
competency; If his reputation along the line of defendant's road was so
notoriously .bad as being a careless or negligent employe,' and knowledge of
such bad' reputation could have been by reasonable diligencl"
the jury is at liberty to infer from. that fact that the through
that means, should ,have obtained notice of his carelessness; H;nd. if the acd-
dent which c,aused the injury was the result of Harrison'srecklessncss and
incompetency, because of his bad habits, then the defendant was gulltJ of
the negligence charged, and would be liable for plaintiff's injury, providpd
he did not contribute to such accident by his own negligence, as I shall
after instruct you." ' .
Again, the· court chargp "" the jury as foHows: "It.!s not enough, therefore,

'to show a bad, general reputation, unless it is kno\vn and talked about 1>\'
those around and about ,those to whose knowledge it is necessary to bring
such facts. Apply these rules to this case, and see if the common rumor
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referred to by the witnesses as to Harrison's habits was circulated among
those who would likely and naturally bring it to the attention of the proper
officers of the company. Did his brother engineers who saw him on duty
and off duty know of it and hear of it? Did the train master and master
mechanic and local agent or other officers having supervision of him kn('w of
it and talk about it? Hthey did Dot, consider and find out whether the
rumors and facts testified to by plaintiff's witnesses would reach defend-
ant's officers. And in this connection it is proper to -say that if you find
from the evidence that Harrison had been previously discharged, or sus-
pended one or- more times, that fact would put defendant upon its inquiry,
and you would be justified in sooner inferring from his general bad reputa-
tion (if such is established) that notice of his bad habits had reached de-
fendant." To this charge the defendant excepted.
The court, on the question of damages, charged the jury as follows: "The

plaintiff has testified that he was earning about sixty dollars per month
averaging _the year through, so that you may accept that as his earning
capacity, in -the absence of other evidence. Consider the probable length
of his life, the probable periods when he might not earn so much, and the
chances of promotion, when he might earn more. All these are pI'oper. sug-
gestions to enable you to determine what his probable future earning capacity
may be. This is to be measured also by the extent of the disabilities. With
this data and these suggestions yoU" should fix his damages at a sum which
would, when prudently invested and applied, furnish him what would be
his probable earnings for the laboring years of his life, and in this way
compensate bim for his diminished earning capacity:' To tbis cbarge the
defendant excepted.
The court also stated to the jury they should allow a proper sum for the

pain or injUry, and what would probably be suffered in the future.
On the question of the plaintiff's contributory negligence, the court charged

the jury as follows: "Did the plaintiff know of Harrison's drunkenness at
the time of the accident? He swears tbat he did not; that it was bis first
trip; that he had not known Harrison before, and states his reasons for not
suspecting be was drunk. Consider this in connection witb bis own wit-
nesses' narrative of Harrison's conduct all through the trip, of plaintiff's
statement of tile engineer's inability to read his order, and from It all deter-
mine whether he knew, or ought to have known by exercising ordinary care,
that the man was too drunk to drive his engine. If you find that he did
know it, or should have known it, he contributed to his own injury by his
negligence, and cannot recover. He was not obliged to continue on tbe train
and imperil his life by the recklessness of a drunken engineer. There were
stations where he could have reported the fact to the defendant through
tile depot operator, and have refused to proceed further."

J. H. Collins, for plaintiff in error.
Skiles & Skiles, on brief for defendant in error (no argument).
Before TAFT and LURTON, Circuit Judges, and HAMMOND, J.

TAFT, Circuit Judge (after stating the facts as above). We find
no error in this record, and affirm the judgment. Defendant has
stated 24 general assignments of errQr, which include many minor
specifications, but we do not find it necessary to consider them in
detail. The assignments of material points can be grouped under
a few heads. The defendant complains of the action of the court
below in permitt i Ilg' evidence of the general reputation of Harrison
for drunkenness -'lid consequent incO;Illpetency as an engineer. It
should be premised that this was accompanied by evidence that
Harrison's drunken condition was the cause of the accident, and by
further evIdence that Harrison was in the habit of getting drunk.
It was entirely competent to show Harrison's general reputation for
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the purpose of showing that the defendant was negligent in retain"
ing him in its employ. In Railway Co. v. McDaniels, 107 U. S. 454,
2 Sup. Ct. 932, the co;urt held:
"The same degree of care which a railroad company should take in pro-

viding and maintaining its machinery must be observed in selecting and re-
taining its employt:\s. including telegraphic operators. Ordinary care on
Its part implies, as between it and its employt:\s, not simply the degree of
diligence which is customary among those intrusted with. the management
of railroad property, but such as, having respect to the exigencies of the
particular service, ought reasonably to be observed. It is such care as, in
view of the consequences that may result from negligence on the part of
employt:\s, is fairly commensurate with the perils or dangers likely to be
encountered."
This is one of the personal obligations of the master to the serv-

ant which he cannot rid himself of by delegating it to an agent to
perform. Railway Co. v. Brow, 13 C. C. A. 222,31 U. S. App. 192,
and 65 Fed. 941; Railway Co. v. Daniels, 152 U. S. 684, 689, 14
Sup. Ct. 756; Railroad Co. v. Baugh, 149 U. S. 368, 386, 13 Sup.
Ct. 914; Railroad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590; Hough
v. Railway Co., 100 U. S. 213, 218; Fuller v. Jewett,80 N. Y. 46.
NO,r does he fully discharge all of the obligation to his servants by
fully inquiring concerning the applicant's fitness at the time he
takes him into the service. It is the master's duty to exercise prop-
el' supervision over the work of his servants, and through such su-
pervision to keep himself advised as to the continued fitness of those
in his employ. It was therefore entirely proper to show that the
company, through its proper agents, did know, or ought to have
known from a due supervision of its employes, that Harrison was
an unfit man for engineer, by showing that he had the general rep-
utation of an habitual and excessive drinker of intoxicating liquors.
This conclusion is so fortified by authority that we content ourselves
with citing the leading cases o,n the subject: Davis v. Railway Co.,
20 Mich. 105; Hilts v. Railway Co., 55 Mich. 437, 21 N. W. 878;
Gilman v. Corporation, 10 Allen, 233; Gilman v. Railway Co., 13 Al-
len, 433; Railroad Co. v. Sullivan, 63 Ill. 293; Stone Co. v. ·Whalen,
151 Ill. 472, 38 N. E. 241; Driscoll v. City of Fall River, 163 Mass.
105,39 N. E. 1003; Railway Co. v. Hoover, 79 Md. 253, 29 Atl. 994;
Bailey, Mast. Liab. p. 55, and cases there cited. See, also, decision
of this court in Railroad Co. v. Camp, 31 U. S. App. 213, 13 C. C.
A. 233, and 65 Fed. 952.
Coull"el co.mplains of the failure of the court to give the charge,

as requested, that evidence as to the reputation of John Harrison in
respect of his habit of drunkenness could not be considered by the
jury as tending to prove that he was in fact a drunkard. The court
did give this charge, but attempted to make it a little more plain
by applying it to the issue as to whether Harrison was drunk at the
time of tht' accident, and stated to the jury that such evidence o;f
general reputation did not tend to show that he was drunk at that
time. Counsel for the railway insists that he requested the charge,
not for the purpose of avoiding the use of evidence of reputation to
show that Harrison was drunk at the time of the accident, but to
avojd its use to show that he was in fact a drunkard. If counsel had
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wished a further elaboration of the charge, he should have asked it
from the court. The court gave one illustration, but did not attempt
to limit the application of the charge requested to that. We do
Dot think there was any error in this.
Objection is made by counsel for the company also' that the plain-

tiff's contributory negligence was made out so clearly that the case
should have been taken from the jury. This objection cannot be
sustained. The defendant swore that he did not know of Harri-
son's drunkenness, and the circumstances were such as to make this
possible, and an issuable fact for the consideration of the jury. The
court charged the jury that if he did know of Harrison's drunken-
ness, he could not recover. 'Ve do not wish to be understood as
affirming that it would necessarily have been contributory negli-
gence on the part of a new brakeman, which would bar him from
reco;very in this case, not to leave the engine when he found the en-
gineer drunk. All that we hold is that the charge of the court upon
this point and to this effect was not error prejudicial to the defend-
ant below.
The court instructed the jury that it was necessary for the plain-

tiff to show that the incompetency of Harrison, the engineer, was
known, or ought to have been kno.wn, to those officers of the com-
pany who were given authority to employ, discharge, or suspend him
in order to charge the company with the same knowledge; and one
of the chief grounds of complaint of counsel for the co,mpany is the
ruling of the court that the power to suspend an employe for in-
competency vested an agent of the company with authority to re-
ceive notice of such incompetency. The co.ntention of counsel is
in this case that knowledge must have been brought home either to
P. C. Sneed, the division superintendent, or to ,V. H. Harrison, the
superintendent of motive power. W. H. Harrison's office was in
Newark, Ohio, several hundred miles distant from that part of the
railroad upon which Harrison, the engineer, whose competency is
here in question, was engaged; while Sneed's duties carried him
from Chicago to Chicago Junction. It would be exceedingly diffi-
cult to bring home in any way the knowledge of an engineer's in-
competency to these two officers under the circumstances. For the
safety of the road the company was o.bliged to intrust to many other
agents than those mentioned the power to suspend incompetent serv-
ants in order that the company's property, and the persons whose
lives were in its custody, should not be exposed to extraordinary
dangers. Clearly, the men whose duty to the company it was to ex-
ercise this power were those through whom the company sought its
knowledge of the manner in which its servants were discharging
their duties. They were agents for the very purpose of discovering
habitual negligence, and of preventing danger from its presence,
when discovered, by immediate suspension. We entirely concur
with the court below in holding that an officer entitled to suspend
a servant of the company temporarily is an officer who has author-
ity to receive notice for the company of the incompetency of the
person to be suspended. If, as was testified to, Fitzgerald, the yard
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niasier, had power to suspend the engineer from a further discharge
Oifhisduties when he found that he was intoxicated, if the master
mechanic had the power to' suspend an engineer pending inquiry f01'
any dereliction of duty, if the train master had the same power, then
all these officers were persons whose knowledge of the incompetency
of employes under their supervision was the knowledge of the com-
pany, and the failure on their part to use due diligence in observing
the co,mpetency and sobriety of those whom it was their duty to
iluspend for incompetency or inebriety was the negligence of the
company. This obligation of a railway company to use due dili-
gence in the selection and retention of its employes is one which, in
dew of the assumption of risk by the employes of any casual neg-
ligence of their fellow servants, it is most important to maintain,
and it should not be frittered away by limiting those whose knowl·
edge shall be the knowledge of the company to one or two officers
so far removed from possible knowledge as to make it a hopeless
task to bring the incompetency of subordinate servants to their
notice. The conclusion thus reached is not in harmony with the
decision of the court of appeals of Maryland in Railroad Co. v. Hoov-
er, 79 Md. 253, 29 Atl. 994, already cited, or with that of the supreme
court of Michigan in Railroad Co. v. Dolan, 32 Mich. 509. It is held
in these cases that the duty o,f a corporation as master to a serv-
ant of using due care in the selection of competent fellow servants
is fully discharged when its general or representative officers have
exercised due diligence in the selection and appointment of the sub·
Jrdinate officers whose duty it is to employ and discharge servants.
These cases are based upon the f'lame view as those in which it is
held that a master sufficiently performs his duty to his servant of
furnishing reasonably safe machinery and keeping the same in safe
repair when he exercises proper and reasonable caution and dili-
gence in the selection of those servants whose duty it is to make
the repairs, and to supervise the condition of the machinery. Won-
der v. Railroad 00., 32 :Md. 418. The supreme court of the United
States, in a series of cases, has left nothing to be desired in the clear-
ness with which it has drawn a line of distinction qnite at variance
with the views of the courts just referred to. Its holding is that,
where the law recognizes a positive duty owing from the master to
the servant, a violation of such duty creates a liability to the servant,
whether it arises from the personal neglect of the master or from
that of any subordinate, however inferior, to whom the discharge of
such duty may have been delegated by the master. In the case of
Railroad Co. v. Daniels, 152 U. S. 684, 14 Sup. Ot. 756, it was held
that a railroad company was bound to see to it at the proper inspect-
ing station that the wheels of the cars in a train about to be
drawn out upon the road were in safe and proper condition, and that
if the servants to whom it delegated this duty performed it so neg-
ligently as to permit a car to go into service, one of the wheels of
which had a defect that might have been detected without difficulty,
the company was liable for any injury to another of its servants
caused by such defect. In Railroad Co. v. Baugh, 149 U. S. 369-
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386, 13 Sup. Ct. 914, after referring to the duty of the master to
use due care in the selection and maintenance of safe machinery, Mr.
Justice Brewer, in delivering the opinion of the court, said:
"That positive duty does not go to the extent of a guaranty of safety, but

it does require that reasonable precautions be taken to secure safety, and
it matters not to the employe by whom that safety is secured, or the reason-
able pre<?autions therefor taken. He has a right to look to the master for
the discharge of that duty; and if the master, instead of discharging it him-
self, Se€S fit to have it attended to by others, that does not change the meas-
ure of obligation to the employe, or the latter's right to insist that reasonable
precaution shall be taken to secure safety in these respects. Therefore it
will be seen that the question turns rather on the character of the act than
on the relation of the employes to each other. If the act is one done in the
discharge of some positive duty of the master to the servant, then negligence
in the act is the negligence of the master; but if it be not one in the discharge
of such positive duty, then there should be some personal wrong on the part
of the employer before he is held liable therefor. But it may be asked,
is not the duty of seeing that competent and fit persons are in charge of any
particular work as positive as that of providing safe places and machinery?
Undoubtedly it is, and requires the same vigilance in its discharge. But
the latter duty is discharged when reasonable care has been taken in provid-
ing such safe place and machinery, and so the former is fully discharged
When reasonable precautions have been taken to place fit and competent
persons in charge."

It is manifest from the foregoing passage that the duty of the
master to select fit and competent persons is viewed by the supreme
court in the same light as the duty of the master to provide reasop-
ably safe machinery, and that neither duty can be so delegated as to
relieve the master from liability for a failure on the part of his sub-
ordinate to whom the duty is delegated to exercise proper care in
its discharge. See, also, Railroad Co. v. Herbert, 116 U. S. 642, 6
Sup. Ct. 590; Hough v. Railroad Co., 100 U. S. 213-218; Fuller v.
Jewett, 80 N. Y. 46; Railway CQ. v. Brow, 13 C. C. A. 222, 65 Fed.
941. It follows that to the officer who has the power to suspend
employes is delegated the discharge of that positive duty which the
company owes to each of its servants, to wit, the duty of using rea-
sonable care to retain in its service only competent persons, and of
reasonably supervising the work of its servants for this purpose,
and that a failure on the part of such officers to discharge this dele-
gated duty to the other servants of the company, resulting in injury
to one of them, renders the company liable.
There remains to consider only the objection to the charge with

respect to the measure of damages. The charge of the court, as we
interpret it, directed the jury to consider as one element of damage
the loss of the plaintiff in his earning capacity by reason of his bop.-
Hy injuries, and to reach the loss of his earning capacity by estimat-
ing as near as they could his probable yearly earnings during his
entire life, and to give to him a sum which would purchase him a life
annuity equal to the difference between the amount which he would
have earned each year if he had not been injured and that which he
could earn each year in his injured condition. We see no objectiCln
to this measure; indeed, we think it technically accurate.
The assignment of error based on the refusal of the court to grant

a new trial for newl,r-discovered evidence of course cannot be sus-
v.73F.no.4·-41



642 73 FEDERAL REPORTER.

tained. It is too well settled in the federal courts to need the cita-
tion of authority that motions for a new trial are addressed to the
discretion of the trial court.
Judgment affirmed, at the costs of the plaintiff in error.

LAKE ERIE & W. CO. v. CRAIG.
(Circuit Court of Appeals, Sixth Circuit. January 30, 1896.)

No. 374.
1. MASTER AND SERVANT-'-PERSONAI, INJURIES-UNBLOCKED RAILWAY FROG.

Failure of a railroad company to block a frog in its yiud, in violation
of a statute (Act Ohio, March 23, 1H88), does not prevent the company
from escaping liability to an employ13 injured in such unblocked frog,
on the ground of contributory negligence. Krause v. Morgan (Ohio Sup.)
40 N. E. 886, followed.

2. SAME-PROXIMATE CAUSE-QUESTION FOR JURY.
Where a switchman was injured by catching his foot in an unblocked

frog while uncoupling moving cars, held, that the question whether
the danger from the frog was so substantially different in character
from the danger of slipping, or of tripping upon the ties or cross rails,
as to prevent his original negligence in going between the cars from
being the proximate cause of his injuries, was a question for the jury,
and that it was error to charge that he could not be found guilty of con-
tributory negligence with respect to the injury caused by the frog, unless
he knew, or ought to have known, that the frog was unblocked. Smith-
wick v. Hall & Upson Co., 21 At!. 924, 59 Conn. 261, distinguished.

3. SAME-CONTRIBUTORY NEGLIGENCE-UNCOUPLING Movnw CARR.
A court cannot say, as matter of law, that it is not negligence for a

switchman, who might have pulled the coupling pin while the cars were
standing still, to wait lJntil they have attained a speed of five miles an
hour, and then step in between them, on a dark night, when the ground
is frozen and likely to be slippery, with snow upon it, at a point where
the tracks interlace, and the ties rise above the level of the roadbed.

In error to the Circuit Court of the United States for the Western
Division of the Northern District of Ohio.
This is a writ of error brought to review the judgment of the circuit court

for the Northern district of Ohio in a suit brought by Frank B. Craig, de-
fendant in error, to recover damages for personal injuries from the Lake
Erie & Western Railway Company, plaintiff in error. judgment was
in favor of Craig, for $12,000. Craig was conductor or foreman of a night
switching crew in the yards of the railway company at Lima, Ohio. He had
been in the employ of the company for nearly three years prior to the accident,
in various capaclties,-chiefly· as brakeman upon a freight train. His service
as conductor or foreman of the SWitching crew in the yards of the company at
Lima began on the 16th of December, 1892, and the accident upon which
this action is founded occurred on the 20th of the same month. The switch-
Ing crew, which consisted of Craig himself, two switchmen, the engineer
and the fireman of the locomotive, had completed their work about 4 o'clock
in the morning, had washed themselves, and were waiting until 6 o'clock
should arrive, when their duties wonld end. 'rhey received an order to
switch two cars,--{)ne to one train, and one to another,-whlch, coming
at this late hour, put them In bad humor. The two cars to be switched
were attached to the front end of the engine, and the engine was backed
north on the main track in the Lima yard to what was called the switch
into the B track. There was a slight grade from the center of the yard
down to the switch. The grade from the switch north on the main track was
also downward, though upon this point there was a conflict of evidence. As


