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to go to the court of appeals. I cannot see any good reason for the
distinction sought to be drawn between this case and those cited
above. The bond binds the obligors for the “safe-keeping” of the
property, and its delivery when required. The obligation to deliver
is a plain and necessary implication from the language used. This
obligation would not be plainer or more imperative if expressed in
words. The officer is to “safely keep” the property for the gov-
ernment during his incumbency of the office, and to deliver it up at
the expiration of that time. But if the obligation of the bond was
confined to the “safe-keeping” of the property only, it would be as
clearly broken as if the obligation were held to include a delivery
to the government when the superintendent retires, The pith of
the decisions cited is that obligors in official bonds will be held strict-
ly to their undertakings-——substantially as insurers.

In Boyden v. U. 8. the terms of the bond are substantially inden-
tical with those of the bond before us.

U. 8. v. Thomas, 15 Wall. 337, presented a different case. The
officer was forcibly deprived of the property involved by a public
enemy; and the court held that where the performance is rendered
impossible by the act of God, or public enemies, he and his bondsmen
are not responsible.

The only other reason urged in support of the rule which need be
noticed, relates to the admission of the certificate from the treasury
department. This I think is sound. The limitations of section 886,
Rev. St., were overlooked. The section, so far as respects the cer-
tification of accounts, is confined to suits founded on the “delin-
quency of a revenue officer, or other person accountable for public
money.” This suit is not so founded. It rests on an alleged failure
of the superintendent of the mint to keep safely certain property
intrusted to his care. The language does not embrace the suit;
and it cannot be extended so as to cover it, by construction. The
learned district attorney concedes that the certificate is not ad-
missible if the suit is not founded on a delinquency respecting “pub-
lic money,” but contends that it is so founded. We cannot sustain
the contention. The claim, as before stated, is for loss resulting
from failure to keep the property intrusted to the care of the super-
intendent.

The rule for a new trial is made absolute
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CONTRACTS—ASSENT—NEGOTIATIONS.

The 8. Co. was a creditor of the firm of B. & D., and had commenced an
action against the members of the existing firua, together with one R.,
who had recently retired frem it, and who alone had been served in the
action. Pending this action, negotiations were begun between the S. Co.
and B. & D. for a settlement of the S. Co.’s claims, ip the course of which
an arrangement was made by which it was ihought that, if B. & D. could
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get certain notes of their own, held by R., they could raise money to ef-
fect a settlement. Thereupon- S., the president of the 8. Co., telegraphed
from New York to R., in Michigan: “Will you turn over to us the notes
amounting to §4,000 you hold of B. & D? If so, will release the parties to
the suit against B. & D., and they will get you released from all other in-
debtedness of the firm;” to which R. replied: “Certainly. * * * Will
get them, and turn' them over to you on condition of your telegram.”
The settlement was never in fact made, Held, that such telegrams were
merely intended by the parties as negotiations for an agreement, and did
not constitute a completed contract by S. or the 8. Co. and. R., by which
the latter was released from his obligations, as a member of the firm of
B. & D, to the 8. Co. '

Error to the Circuit Court of the United States for the Eastern
District of Michigan.

The Strobridge Lithographing Company is a corporation of Ohio, with its
place of business in Cincinnati, and is engaged in printing lithograph adver-
tisements for theatrical companies. Prior to July 1, 1884, Joseph Brooks and
James Dickson, of New York, constituted a partnership known as Brooks &
Dickson, whose business it was to organize and manage various traveling
theatrical companies. James A. Randall is a lawyer, living in Detroit, Mich.,
who, upon July 1, 1884, became associated as a partner in the firin of Brooks
& Dickson. Prior to Randall’s entering the firmi, Brooks & Dickson had in-
curred an indebtedness to the Strobridge Compary s about $9,000 tor printed
stock, for which they had given notes, 14 in number, maturing at different
dates. The new articles of co-partnership between Brooks, Dickson, and
Randall provided that Randall should not assume >r in any wise become re-
sponsgible for any debts or obligations of the late firmm of Brooks & Dickson,
except such obligations as arose from contracts made tor the business of the
season of 1884-83, which had not then in anywise been performed. Randall
withdrew from the new firm in December, 1884, and ~arly in 1885 Brooks &
Dickson became insolvent. An action was begun by the Strobridge Litho-
graphing Company in the Wayne circuit court at Detroit, Mich., against Ran-
dall, Brooks, and Dickson, Randall being the only one served, to recover a
judgment upon the indebtedness of both the old and the new firms, the con-
tention being that by negotiations and extensgions of time on the old indebt-
edness subsequent to the formation of the new firm it had become liable
therefor. The case was heard at length before a jury, and resulted in a ver-
dict against Randall in favor of the company for about $1.,800. An appeal
was taken by both parties to the supreme court of Michigan, and upon a
hearing by that court the judgment of the court below was reversed. The
supreme court held that the court below should have directed a verdict for
the defendant on the ground that by a binding contract Randall had been
released by the Strobridge Lithographing Company from all the indebted-
ness it was then seeking to enforce. The cause was remanded accordingly
to the Wayne circuit court, with directions to order a new trial. When the
case reached the circuit court, the lithographing company dismissed it
without prejudice, and began an action in the court below. The same de-
fense of release was pleaded in this action, and it was upon this ground that
the learned judge of the court below directed a verdict for the defendant.
The record discloses the following in respect to the allcged release:

After Brooks & Dickson failed, in 1885, and the suit was brought in the
Wayne circuit court, as above stated, against Randall, negotiations were be-
gun between the lithographing company and Brooks & Dickson in New York
for a settlement of the indebtedness. The matter was considered by the
board of directors of the lithographing company, and at a meeting held July
24, 1885, they directed their president to send the following telegram to
Brooks & Dickson:

“At a meeting of our board, just adjourned, I am instructed to notify you as
our ultimatum that we will release you on payment of four thousand dollars
cash; we retaining the stock on hand.”

This telegram was sent, A few days thereafter, Hines Strobridge, the
president of the company, stopped in New York on his way from Cincinnati
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to Wateh Hill, R. 1., and had a conference with Brooks & Dickson. They told
him that Randall bad notes against them for $4,000; that if the lithographing
company could obtain these notes from Randall, a friend of theirs, named
Connor, would discount the notes, and thus furnish $4,000 with which they
could pay the lithographing company the amount agreed upon as & composi-
tion of the whole indebtedness, and that, with this indebtedness provided for,
they could settle with all their other creditors. Thereupon Strobridge sent
Randall the following telegram:

“James A. Randall, Attorney at Law: WIill you turn over to us the notes
amounting to four thousand dollars you hold of Brooks & Dickson? If so,
will release the parties to suit against Brooks & Dickson, and they will get
Yyou released from all other indebtedness of the firm. Answer quick.

‘“Hines Strobridge.”

Randall answered:

“To Hines Strobridge, Strobridge Lithographing Co., New York City: Oer-
tainly. Notes have been assigned to Atkinson, but will get them, and turn
them over to you on condition of your telegram. James A. Randall.”

On August 6th, Strobridge, at Watch Hill, advised the board of directors
of the lithographing company at Cincinnati that the proposition of Brooks &
Dickson to pay or secure the payment ot $4,000 could not be carried out by
them, and referred the matter to the board of directors. On August 10th the
board decided that the proposition to settle for $4,000 must be carried out,
either In money or in secured notes. Randall testified that after he sent the
telegram he immediately wrote to Strobridge to say that he had procured the
Brooks & Dickson notes from Atkinson, and held them subject to his order,
and that Strobridge replied to that letter. Strobridge denies having received
such a letter, and says that Randall never offered to turn the notes over to
him at all, but that the whole matter was broken off; that he met Randall
in 1886, and that nothing was said about the notes, and that he had no idea
that Randall claimed a right to tender them in settlement until March, 1887,
when he delivered them to the clerk of the state court.

The evideuce before the supreme court of Michigan was slightly different
from that presented in this cause. Their opinion is reported under the name
of Lithographing Co. against Randall, 78 Mich. 195, 44 N. W, 134.

Ramsey, Maxwell & Ramsey and Griffin & Warner, for plaintiff in

erTor.
Alfred Russell, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J.

TAFT, Circuit Judge (after stating the facts as above). The first
question that meets us in this case is whether the two telegrams
between Strobridge and Randall made a contract of release. If
they did not, then the judgment of the court below must be re-
versed, without regard to the other questions made here, of accord
and satisfaction, and of Strobridge’s authority to bind his company
by the alleged contract of release. Mr. Justice Foster, of the su-
preme judicial court of Massachusetts, speaking for that court in
Lyman v. Robinson, 14 Allen, 242, 254, said:

“A valid contract may doubtless be made by correspondence, but care

should always be taken not to construe as an agreement letters which the par-
ties intended only as a preliminary negotiation.”

In Ridgway v. Wharton, 6 H. L. Cas. 238, Lord Wensleydale said:

“An agreement to be finally settled must comprise all the terms which the
parties intend to introduce into the agreement. An agreement to enter into an
agreement upon terms to be afterwards settled between the parties is & con-
tradiction in terms.”
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In Rossiter v. Miller, 5 Ch. Div. 648, 659, Lord Justice James said:
“On a question of construction different minds may differ, but, for my own
part, I have often felt that in cases of this nature parties have found them-
selves entrapped into contracts which they wrote without the slightest idea
that they were contracting.”
—And the same learned judge used similar language in Smith v.
Webster, 3 Ch. Div. 56.

Whether correspondence with the purpose of entering into a con-
tract is merely preliminary negotiation or the contract itself must
be determined by the language used and the circumstances known
to both parties under which the communications in writing were
had. If it is plain from the language used that some term which
either party desires to be in the contract is not included or de-
finitively expressed in the correspondence relied upon, no contract
is made. If it is plain from the language that either party wishes
or contemplates that another person, not a party to the correspond-
ence, shall be a party to the contract, a correspondence as to the
terms of such a tripartite agreement between two cannot be a com-
pleted contract between the two. 1t is as essential that all the
parties intended shall be bound as it is that all the terms intended
should be definitively agreed upon.

We may infer from the evidence in this case that Randall knew,
when Strobridge’s telegram was read by him, that Brooks & Dickson
and the Strobridge Company were negotiating for a settlement of the
indebtedness of the insolvent firm to the Strobridge Company, and
that it would help matters if the Strobridge Company coutd become
the owners of the notes held by Randall. The first sentence was a
question. The next two sentences were the basis upon which it was
desired that the question should be answered. If the telegram had
read, “Will you turn over to us the notes amounting to four thou-
sand dollars you hold of Brooks & Dickson? If so, will release you
from the Detroit suit,” and if it had been answered by an affirmative
acceptance, undoubtedly this would have made a complete and bind-
ing contract between Randall and the Strobridge Company, assum-
ing Strobridge’s authority to make it. But Strobridge’s telegram
was more than this. He not only proposed to release Randall from
the Detroit suit, but he added that Brooks & Dickson would get Ran-
dall released from all other debts of the firm. There is no evidence
that Strobridge had any authority to bind Brooks & Dickson to such
a contract with Randall, and there is nothing on the face of the tele-
gram to indicate that he assumed to speak as agent for them in mak-
ing such a contract. Nor, on the other hand, is there anything in the
language used to indicate that Strobridge, for his company, intended
to warrant that Brooks and Dickson would procure their other credit-
ors to release Randall, Undoubtedly A, can make a contract with B.
that C. shall do something, or, to bring it nearer to the case in
hand, A. can make a contract with B. that C. shall procure D. to do
something for B.’s benefit; but such contracts or covenants of war-
ranty are not usual, and the intention should be clear before such
a construction W111 be enforced. Strobridge does not here say,
“We'll agree or warrant that Brooks & Dickson' will secure a re-
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lease of you by their creditors.” He simply states in a positive
way something which will happen. He is merely conveying in-
formation of a direct and reliable character to Randall, to enable
him to say whether he will be a party to a tripartite agreement of
settlement between the Strobridge Company and Randall and Brooks
& Dickson. Strobridge’s telegram was one of inquiry, to know
whether the proposed settlement was possible. When answered, it
was not a contract, because there was lacking the essential element
of the presence as parties to it of the third persons whom Strobridge
plainly intended should be the parties thereto of the third part.

The notes of Brooks & Dickson held by Randall were apparently
a consideration quite inadequate for the release of Randall from the
firm’s entire indebtedness. Given to him in an adjustment of an
indebtedness between members of the partnership, they would doubt-
less be postponed in the settlement of the insolvent firm’s estate to
all the other new firm debts incurred prior to his withdrawal from
the firm. They were of no value whatever to the Strobridge Com-
pany unless Brooks & Dickson succeeded in procuring their discount.
Randall might reasonably understand that the value of the notes
to the Strobridge Company grew out of their place in the future
agreement of settlement between Brooks & Dickson, the Strobridge
Company, and himself, and that, but for such an agreement, they
could have no real value. We are not to be understood as holding
that the notes were not in a technical sense a valuable consideration
sufficient to uphold a contract of the effect claimed for these tele-
grams, but we hold that the actual inadequacy of the consideration
is a pregnant circumstance to show that the contract was not a com-
plete one without the presence and agreement of Brooks & Dickson
to insure to the Strobridge Company some value in the notes which
were to be turned over. We do not consider the conduct of the par-
ties subsequent to the telegrams, because there is a direct conflict
of evidence in regard to it. We rest our construction of the tele-
grams on their language and the then situation of the parties.

The suggestion is made that as between Randall and Strobridge
the contract is complete. There is the proposed surrender of the
notes on one side and the proposed release from the Detroit suit
on the other. Why cannot Randall waive the release from the other
creditors? If there were a binding contract, undoubtedly Randall
might enforce one of the considerations moving to him and waive
the other, but the question here is not of waiver of a term of an ad-
mitted contract, but it is whether a complete contract was made.
Now, there was no complete contract as between Randall and Stro-
bridge unless Strobridge could enforce it against Randall. Could
Strobridge sue Randall for a breach of a contract on a mere tender
to Randall of a release from the Detroit suit? Clearly not, because
Randall could say, “My telegram was sent on the basis of the state-
ments in yours, and one of those was that Brooks & Dickson would
procure my release from the other firm debts.” This shows that the
contract, if it was made, necessarily included as a term in it the re-
lease of Randall from the other firm debts. That statement in
Strobridge’s telegram cannot be rejected as part of the alleged con-
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tract, either-on the theory of Randall’s present willingness to waive
it, or on the ground that it was mere surplusage. We are bound to
construe its effect in deciding whether both parties intended to make
a complete contract, or were only engaged in preliminary negotia-
tion. We have given above our reasons for holding that this was a
mere statement of the term of a future contract to which Brooks &
Dickson would agree, rather than the statement of a condition or
term of a contract which Randall was then invited to close finally
by acceptance

‘We reach in this case a conclusmn different from that announced
by the supreme court of Michigan in the same controversy. We
regret it, because of the high respect we have for that tribunal. We
should have differed from it with even more diffidence had that
learned court considered the point upon which our decisien rests.
The completeness of the telegraphic correspondence as a contract
seems to have had little consideration before it, but was assumed
in the discussion.

The judgment of the circuit court is reversed, with directions to
order a new trial.

SUTHERLAND v. BRACE et al.
(Circuit Court of Appeals, Seventh Circuit. April 6, 189G.)
No. 256.

1. SALE—TRANSFER OF TITLE—DELIVERY.

As between the parties, delivery is not essential to the transfer of
title in a chattel. The title passes when the bargain is complete, unless,
by the terms of the contract, it is not to pass until the happening of some
future event.

2. REPLEVIN—WHEN MAINTAINABLE.

‘Whenever, under a contract relating to chattels, the circumstances
become such that the legal title and right of possession cease in one of the
parties, and become vested in another, the latter, after demand and re-
fusal, may maintain replevin, when, by statute, that form of action has
been authorized in cases wherein the original taking was not wrongful.
71 Fed. 469, atfirmed.

8. BamE.

The sellers of certain logs were to have a lien for the purchase money
on the lumber manufactured from the logs, and, on default by the buy-
ers, were to have a right to take possession of the lumber on hand, sell
the same, pay themselves, and turn over to the buyers any surplus.
Held, that the title and right of possession to such lumber vested in the

sellers upon a default, and dfter demand and refusal they could main-
tain replevin for the lumber, under the Wisconsin statute (Rev. St. Wis.
¢ 123). 71 Fed. 469, affirmed.

On Petition for Rehearing.

This was an action of replevin brought by H. Brace, 8. H. Davis,
and others against W. R. Sutherland, to recover possession of cer-
tain lumber. There was a verdict and judgment for plaintiffs, and
defendant brought error. The judgment was affirmed by this court
on January 6, 1896. 71 Fed. 469. Plaintiff in error has now filed
a petition for a rehearing.




