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a cause without which the fall would probably not have occurred.
Upon such a finding, the liability of the plaintiff in error would be
clear. McDonald v. Railway Co. (decided by this court April 14,
1896) 74 Fed. 104,

The facts now before us are not in essentials different from those
presented on the former appeal. 9 C. C. A. 808, 60 Fed. 987. The
case is clearly governed by the opinion then announced, and the
judgment is therefore affirmed.

f———e—

CHESTNUT STREET NAT. BANK et al. v. CROMPTON LOOM WORKS.
(Clrcuit Court of Appeals, Third Circuit. April 15, 1896.)
No. §.

LANDLORD AND TENANT—DISTRATNT FROM BAILEE—WAIVER OF APPRATSEMENT.
A bailee of property, distrained for rent under the Pennsylvania
laws, has no implied authority to waive, in behalf of the owner, the
appraisement, which iz an absolute prerequisite to a valid sale of the
distrained property. Purd. Dig., 1161. And it is immaterial whether
the landlord knows that the goods do not belong to the tenant, for
it is his duty to ascertain the facts before accepting from the tenant a
waiver of statutory requirements. Briggs v. Large, 30 Pa. St. 287, fol-
lowed.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

This was an action at law, by the Crompton Loom Works against
the Chestnut Street National Bank and others, to recover the value
of certain quilt looms and fixtures, purchased for defendant at a
sale of property distrained for remt. The circuit court gave judg-
ment, on a verdict, for plaintiff, in the sum of $3,700, and defend-
ants brought error.

‘Wm. 8. Stenger and R. O. Moon, for plaintiffs in error.
A. S. Ashbridge, Jr., and R. C, Dale, for defendant in error.

Before ACHESON, Circuit Judge, and WALES and GREEN,
District Judges.

ACHESON, Circuit Judge. The looms here in controversy were
distrained and sold, by virtue of a landlord’s warrant, for arrears
of rent owing to the landlord by Albert Mitchell, the lessee of the
demised premises. At the time of the distress, these looms were
the property of the plaintiff in this action, and were in the posses-
sion of Mitchell as bailee for hire.

By the settled law of Pennsylvania, the contract under which
Mitchell held the looms was, even as against his creditors, a bail-
ment, and not a conditional sale. Ditman v, Cottrell, 125 Pa. St.
606, 17 Atl. 504. This is not seriously questioned by the learned
counsel for the plaintiffs in error. The only question presented for

“our consideration is whether the waiver of appraisement by Mitchell
bound the plaintiff. The court below, following Briggs v. Large, 30
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Pa. St. 287, held that it did not, and, therefore, that the plaintiff’s
title was not divested by the sale under the distraint for rent.

The act of assembly of the commonwealth of Pennsylvania of
March 21, 1772 (Purd. Dig. 1161), which gives the landlord the right
to sell goods seized under a distress for rent, impexatively requires
an appraisement of the goods before the sale thereof, and without
such appraisement, unless the same is duly waived, the sale is null
and void. Kerr v. Sharp, 14 Serg. & R. 399; Briggs v. Large, supra;
Brisben v. Wilson, 60 Pa. St. 452; Davis v. Davis, 128 Pa. St. 100,
109, 18 Atl. 514. Here the owner of the goods did not dispense
with an appraisement. The waiver relied on was by Mitchell, the
tenant of the demised premises. It is not pretended that Mitchell
had express authority from the owner of the goods to waive com-
pliance with the requirement of the law. Had he any implied au-
thority to do so? This question must be answered negatively, up-
on the authority of Briggs v. Large, supra. In that case it was
ruled by the supreme court of Pennsylvania that, where goods
stored with a warehouseman were distrained for rent due by him,
he had no authority to waive an appraisement. There the court
said:

“He had no other control over or agency in the property than that which
arose out of his relation to it, as bailee, to keep safely, for hire, and to receive
and to transmit notice of the distress, as we have already seen, as tenant.
This, was the utmost extent of his agency.”

It is, indeed, urged, as distinguishing the two cases, that here the
plaintiff’s goods were distrainable, whereas, in Briggs v. Large, the
goods being stored, in the course of trade, with a warehouseman,
were exempt from distress. But to the latter circumstance no con-
trolling importance was given by the court in deciding Briggs v.
Large. The court cited, and recognized as there binding, its pre-
vious decision, in Caldcleugh v. Hollingsworth, 8 Watts & 8. 302,
that, under the statute, the tenant is the agent of the owner of the
distrained goods to receive and transmit notice of the distress, and
that, if such notice is given to the tenant, the owner must contest
the legality of the distress before the property is sold; otherwise,
he loses his title, if the other requisitions of the statute are com-
plied with. Now, in Briggs v. Large, the jury found that the tenant
had received notice of the distress, so that, in the supreme court,
the case turned upon the question of the authority of the tenant to
waive appraisement. The court squarely ruled that the tenant’s
agency was confined to receiving notice of the distress, and that hig
waiver of an appraisement was a nullity, as against the owner of
the goods. Clearly, that determination is applicable to the present
case.

There is no force in the suggestion that, in Briggs v. Large, the
landlord knew that the goods did not belong to the tenant, while
in this case the landlord had no such knowledge. Doubtless, in-
quiry here would have brought knowledge. If a landlord who dis-
trains upon goods found upon the demised premises, instead of fol-
lowing the requirement of the statute, sees fit to accept from his
tenant a waiver of appraisement, he acts at his own risk. He can-
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not, by the waiver of the tenant, acquire the right to sell the gocds
of another; and a sale under such circumstances does not pass the
owner’s title.

The ruling of the supreme court of Pennsylvania in Briggs v.
Large, we thin®, is controlling, and is decisive against the plaintiffs
in error, The judgment of the circuit court, therefore, is affirmed.

UNITED STATES v. BOSBYSHELL,
(District Cowrt, B. D. Pennsylvania. March 235, 1896.)

1. OFriciAL BONDS—SUPERINTENDENT OF MINT.

The bond of a superintendent of a mint was conditioned that he should
faithfully discharge ‘“the duties of said office according to the laws of the
United States.,” Rev. St. § 3506, requires the superintendent to receive
and “safely keep” all moneys and bullion, etc., until legally withdrawn.
Held, that the obligation of safe-keeping implied a further obligatlion to
deliver to his successor, and that the obligors were consequently liable
for a shortage found to exist in the amount of bullion and coin receipted
for by him on assuming charge of the mint, upon opening vaults from
which no money or bullion bad been taken for the use of the mint during
his incumbeney.

2. BAME—ADMISSIBILITY OF EVIDENCE — CERTIFICATES OF ACCOUNTS FROM
TREASURY DEPARTMENT.

An action on the official bond of the superintendent of a mint, which
proceeds on his alleged failure to safely keep money and bullion intrusted
to his care, is not a suit founded on the “delinquency of a revenue officer,
or other person accountable for public money,” within the meaning of
Rev. St. § 886, providing for the use of certified transcripts from the treas-
ury department as evidence in such suits; and such a transcript is there-
fore inadmissible.

This was an action brought by the United States upon the official
bond of Oliver C. Bosbyshell, as superintendent of the mint at
Philadelphia, from December 19, 1889, to March 31, 1894. At the
trial there was a verdict for the United States, and the defendant
has now moved for a new trial.

The condition of the bond sued on was in the following language:

“Now, the condition of the foregoing obligation is such, that whereas the
president of the United States hath, pursuant to law, appointed the said Oliver
C. Bosbyshell superintendent of the mint of the United States at Philadelphia,
Penna., and in due form of law caused 1o be issued to him as such a commis-
sion bearing date the 19th day of December, Anno Domini one thousand eight
hundred and eighty-nine: Now, therefore, if the said Oliver C. Bosbyshell
shall faithfully and diligently perform, execute and discharge, all and singular,
the duties of said oftice according to the laws of the United States, then this
obligation to be void and of no effect; otherwise to be and remain in full
force and virtue.”

Among the duties of superintendents of mints are the following:

“The superintendent of such mint shall receive and safely keep, until legally
withdrawn, all moneys or bullion which shall be for the use or expenses of
the mint. He shall receive all bullion brought to the mint for assay or coin-
age; shall be the keeper of all bullion or coin in the mint, except while the same
is legally in the hands of other officers,” ete. Rev. St. § 3506.

Upon assuming the position of superintendent of the mint the
defendant relieved the Hon. Daniel M. Fox, and in receipting to




