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court and the. finding of the jury, and the judgment as originally en-
tered.
. In regard to the costs and e:xpenses allowed by the amended judg-
ment, if the court had a discretion to allow these costs and expenses,
this court could not review the amount allowed. Canter v. Insur-
ance Co., 3 Pet. 307; Fabries Co. v. Smith, 100 U. S. 110. But it if'
insisted that section 8098 of the Michigan Statutes did not give the
court the right to allow any of the costs and expenses which were
given. under the amended judgment. 'fhat section is as follows:
"If the garnishee shall appear and make disclosure, as before provided,

he shall be allowed his costs for trial and attendance as in case of a witness,
and such further sum as the court shall think reasonable for his counsel
fees and other necessary expenses; and in case he shall be adjud/o:ed liable.
the same may be taxed and deducted from the property or money in his
hands, and he shall be chargeable only for the balance, and if the garnishee
Hhall be discharged, whether by reason of his havin/o: no money or property, 01'
hecause the plaintiff shal) recover judgment against the principal defend-
ant, or for any cause, his said costs and charges shall be paid by the plaintiff,
a ud the garnishee may have the same taxed, and judgment and execution
therefor."

The supreme court of Michigan had the construction of this sec-
tion under advisement in the recent case of -Wolcott v. Circuit Judge,
(i5 N. ,Yo 286, and there determined that section 80SH, being con-
strued with section S073, did not include eases where there was an
issue made between a creditor and a garnishee, and a trial had there-
on, but applied only when there was no issue framed and trial had.
This deeiRion has been rendered sinee the amended judgment was
entered, but, as it is a construction of a Michigan statute, it is bind-
ing upon this eourt. It was error, therefore, to have entered the
amended judgment.
It is ordered that, if the defendant in error will, within 30 days

after the entrv of this order, file in the circuit court of the United
States for 'Yestern district of Michigan, Southern division, a
remittitur of so much of its judgment as by the amendment relates
to special costs and expenses, and produce and file a certified copy
thereof in this court, the original judgment will be affirmed; but,
if this is not done within the time aforesaid, then the judgment be-
low will be reversed, with directions to set aside the amended judg-
ment for costs and expenses, and affirm the original judgment. The
plaintiffs in errOl' will recover costs in this cause.

CARSOX CITY GOLD & SILV]'jR MIX. co. v. XORTII STAR MIX. CO.

(Circuit Court, N. D. California. Marcil 16, lSlJG.)

1. MINES AND MINHW-SUHVEY AND PA'rENT-SIZE OF SURVEY.
'Vhile the law prescribes a limitation as to the size of a single location,

tllere is no limitation to the number of claims one person Illay hold by pm-
chase, or that maJ' be included in a single patent, or, it seems, in a singh,
survey, showing only the exterior boundaries, and omitting all interior
lines of the several smaller claims. Polk's Lessee v. 'Vendell, lJ Cram·h.
87, and Smelting Co. v. I(cmp, 104 U. S. 636, applied.
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2. SAME....,EFFECTOF PATENT INCLUDING SEVERAL CLAIMS.
The question of the right to a patent covering several vein or lode claims,.

before parallelism of the end lines was required, is within the jurisdiction
of thelltnd department; and after the same is determined byit, and a pat-
ent issued, the boundary lines as defined by the patent are the lines by
which the rights of the parties are to be determined, and the patentee can-
not be compelled to rely upon the lines of the several claims of which the
patented survey is composed. .

3. SAME-RiGHT TO FOT,LOW Drp-'-VEIN TERMINATING WITHIN A CLAIM.
When the apex of a vein crosses one end line of the claim and runs in the

direction. of its length, but is cut off, before reaching the other end, by a
"crossing," so that it terminates at that point, the right to follow the dip
will confined between the vertical planes of the one end line and a new
end line parallel therewith, drawn at the point where the vein disappears.

W. H. lJickson, A. C. Ellis, and C. W. Kitts, for plaintiff.
Curtis H. Lindley, for defendant.

BEATTY, District Judge. This is an action of trespass brought
by the plaintiff, as owner of the Irish-American mining claim, sit-
uated in Nevada county, Cal., against the defendant, which, as owner
of the North Star claim, .hl;\s followed and worked its ledge, upon its
descent, under the surface of the former claim. Each claim is a
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consolidation of a number of small claims, many, if not all, of which
were located long prior to the enactment of any mining law by con-
gress, and is patented in the irregular shape and of the unusual size
represented upon the following plat; the Irish-American being about
1,500 feet square, with a strip extending from the main body about
600 feet east, and the North Star, lying 300 to 400 feet south, is
about 3,100 feet long from east to west and 650 to 1,250 wide. The
plaintiff's theory is that the apex of the North Star ledge runs so
near northwesterly and southeasterly that, if continued in its course,
it would cross the side lines, 1, 2, and 3, 4, of the claim; but that
the ledge, in its northwesterly course, before reaching the north side
line, is interrupted by a nearly north and south fissure,
or, at least, a distinct line of change in the geological formation of
the country, called, in this case, a "crossing," to the west of which
the ledge does not appear either upon the surface or in the under-
ground workings. The defendant claims that the apex of its ledge
runs in an easterly and westerly direction from end to end, and
along the center of its North Star claim, and that its dip is north-
erly, or practically in the direction of its main working shaft, and,
while admitting the existence of the crossing, affirms that the ledge
continues to the west of it. The surface of the claim is so cov-
ered with soil, and any outcroppings of a ledge that ever may have
existed are so obliterated by past mining operations, that very little
can now be determined, by surface indications, of the course of the
ledge. Perplexity is added from the fact that, over much of the
surface, there are many old mining shafts and workings, in which
more or less ore has been found, and which are in such relative posi-
tions that they are no guide to the location of the course of any ledge.
A portion of them are represented on the plat by dots and crosses.
1. During the trial plaintiff objected to defendant's evidence, based

upon the North Star claim as patented, and insisted that the claims
of which it is composed should be shown as originally located, and
that the rights of the parties should be governed by the located lines
of those claims, and not by the patented lines of the North Star.
This objection was overruled, and as, upon final argument, plaintiff
insisted upon its objection, a brief consideration of it will precede
any discussion of the other issues. In this objection are involved the
questions of the parallelism, and of the intersection by the ledge,
of the end lines of the original locations. ·When those locations were
made, there was no law requiring such parallelism, but, independent
of all lines, the right to follow the ledge along its course for the full
distance claimed, and underground upon its true dip, to any depth,
was undisputed. Although section 9 of the act of 1872, in repealing
certain parts of the old law, provided that "such repeal shall not
affect existing rights," the courts have held that, when any claim
is patented, those rights are controlled by the patented lines.
If, however, plaintiff's objection could so far prevail that defend-

ant should be compelled to rely upon the original claims as located,
instead of upon the North Star patent, it ought ·to follow that they
should be considered as unpatented claims, and all rights which at-
tached to them prior to patent should accrue to defendant; for, man-
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ifestly, defendllnt cannot be deprived of all benefits arising from its
:North Star patent, as well as those which attached to the original
locations while unpatented. Moreover, the defendant, owning the
several claims which now compose the North Star, might have pro-
cured separate patents for each claim, and in doing so might have
so changed the end lines as to make them parallel, just as is always
done now in application for patent; and, if the several claims jointo
Iy included the entire apex, all the claims could have been so sur·
veyed as to make all the end lines parallel to each other, and thus
give it what it now substantially claims by its :North Star patent.
The defendant has only done, by one act, at less expense, what it
lawfully might have done by several acts, at greater expense. The
:North Star patent is of greater superficial area than any law has
ever authorized for a single-ledge location; but it has been held
by the supreme court that, while the law prescribes a limitation to
the size of a single location, there is no limitation to the number
of claims one person may hold by purChase, or that may be included
in a single patent, and, asI understand, that may be included in a
single survey, showing only the exterior boundaries, and omitting
all interior lines of the several smaller claims. Such was the holding
as to agricultural lands in Polk's v. Wendell, 9 Cranch, 87,
and as to placer claims in Smelting Co. v. Kemp, 104 U. S. 636.
There appears no reason why the same rule should not apply to
quartz claims.
Independent, however, of the foregoing consideration, a patent has

be€n granted for the Korth Star claim. It has passed beyond the
field of discussion that a patent cannot be collaterally attacked on
account of any question which the land department could lawfully
determine before issuing it. 'Without now defining what questions
are settled by the issuance of a patent, it is held that the question
of the defendant's right to a patent to the North Star, with the bound-
aries as defined by it, was within the jurisdiction of the department,
and was determined by it, from which it is held to follow that the
boundary lines, as defined by the patent, are the only lines by which
the rights of the parties can be determined. '1.'0 adjudge such rights
'by the original lines of the several Claims of which the North Star
is composed would be such an assault upon the patent as cannot
be sustained; The former ruling upon plaintiff's objection is there-
fore adhered to.
2. Without making special reference to the testimony of the sev·

eral witnesses as to the location and course of the apex, it may be
concluded, as clearly established, that a ledge had been found in
a number of the group of old shafts existing near the south side line
of the North Star. Upon One of the plaintiff's maps is indicated a
line of shafts running east and west, which is marked "Shafts on
Apex." Plaintiff's witness l!ugunin was on the ground the day this
ledge was discovered, in 1851,and located a claim running west
from the main shaft, and he fixed a point, designated "B" on the plat,
being over 100 feet westerly from the mouth of the main shaft, as
within his claim, and as the most westerly cropping of the ledge.
Be also located the apex of the ledge 50 feet south from the mouth
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of the Larimer shaft, and 40 to 50 feet south of the old powder house,
which was on a direct line connecting the mouths of the main and
Larimer shafts. An apex running through these three points fixed by
this witness,aud continued in its own direction each way, would cross
the south side and west end line of the North Star, and the same
result would follow to pass a line through these points and the group
of shafts. I do not think that, from a fair consideration of all the
plaintiff's evidence, it can be concluded that the course of the ledge
is across both the side lines. On the contrary, defendant's wit-
nesses locate the apex easterly and westerly near the center line
of the claim as indicated upon the plat, and the witness Morse lo-
cated croppings at the point designated "0," being about 300 feet
west from the mouth of the main shaft, and he says that he and his
associates located 10 claims, running west from the Auburn road,
"as near as we could tell, on the line of the ledge." Defendant's
witnesses are corroborated by other established facts: (a) Before
the surface was disturbed, and when indications of the ledge were
clearer, the original locations were made upon an east and west
line, and about along the central line of the North Star. (b) The
workings of a mine, made in mining operations, and not in support
of litigation, are generally important as evidence of any facts which
may be legitimately inferred from them. The three incline working
shafts were started upon this North Star central line, and are all
shown to follow the ledge in their descent. It is reasonable to pre-
sume they were started upon or near the apex of the ledge. (c) The
working levels in this case are not so conclusive as usual of the
course of the ledge for the reason that there are large "horses" in
the mine, to the upper and lower surface of which the workings have
conformed, which largely accounts for the varying directions the
levels have taken.
A majority, or many, of the upper levels are nearly parallel with

the north side line, while others, if prolonged, would cut the west
end and south side lines, and still others would cross both side lines,
and eEl:recially those in the deeper workings. But, as ledges may, in
their depths, change their course, and as the surface course or the
course of the apex is to govern the miners' rights, the workings near-
est the surface are better guides to the course of the apex than those
far below. Plaintiff admits that there is a mineral vein along the
line claimed by defendant as the apex, but says it is but a spur or
seam from the ledge, which runs elsewhere; its exact locality not
being fixed. That this is but a spur or seam of a ledge, and so un-
important that it cannot be made the basis of a mineral location,
cannot be reasonably concluded, when it is remembered that the
first locations were made upon and along it. Moreover, the law fixes
no limit to the size or prominence of a mineral-bearing vein before a
mining location can be made upon it. While, in the group of shafts
referred to, a ledge was found, its apex, or the course of the apex,
has not been located, unless it be by the plaintiff's testimony con-
cerning the "shafts on apex" before named; and it has not been
shown that any vein crosses, or is found beyond, the south side line.
rt is not impossible that the apex of whatever vein exists at this
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place, if traced:tmt, would assume a course somewhat correspond-
ing to the outline of the group of shafts, and running in a northeast-
erly and a northwesterly direction until it unites with the other line
of apex, and that the two outcrops or ledges are but parts of one
vein, which are separated by a large "horse," which defendant's evi-
dence and diagrams show exists near the surface of the mine. There
is some evidence, at least, to show that two veins do unite in the
workings not far below the surface.
From a full consideration of all the evidence it is concluded that

the first mining locations were located along theceIitral line of the
North Star claim; that such line is practically the line of the apex
of the ledge in controversy; that it has been fixed at different points
along the irregular lines indicated upon the plat between the letters
"e" and "D" and running in a direction south about 80 degrees east.
3. Generally, when a ledge has been traced for such a distance, in

a claim of this size, it would not be an unreasonable presumption
that it would continue in the same direction far enough to cross the
end lines of the claim. This presumption may be indulged as to the
east end line, but, 3.S before stated, plaintiff asserts that it does
not, either on the surface or underground, pass west of the "cross-
ing," which contention is sustained by its testimony, while that of
defendant is to the contrary. Underground there may be some in-
dications of a ledge west of the crossing; but little, if an.y, ore
has been found there, and the worldngs of the mine, with some un-
important exceptions, sustain plaintiff's contention. Upon the sur·
face there is nothing shown by whieh to detlnitely locate the line of
this crossing. Conceding,however, that the ledge intersects the east
end line, from whence it extends no further than about 2,200 feet
westerly, to the point "C," fixed by the witness Morse as the place
where he found the croppings of the ledge, what al'e defendant's
underground rights? 'fhat the end lines are not parallel cannot be
the basis of an objeetion, because their convergence, when extended
in the direction of the dip of the vein, would give defendant less,
instead of more, than the la\" provides for.
Attention has not been called to any precedent in which a ledge

is abruptly terminated in its onward course, as is claimed occurs in
this case; but a similar principle is involved when a ledge, passing
through an end line, is terminated, as to the claim, by going through
and O\\t of it across a side line. Under such circnmstances. it has
been held that the ledge may be followed, on its descent, between
the perpendicular plane drawn through such intersected end line
and another similar parallel plane passing through the point where
the ledge crosses the sideline. Last Ohance Min. 00. v. Tyler Min.
00., 9 C. C. A. 613, 61 Fed. 560-564; Consolidated Wyoming Gold
Min. Co. v. Champion Min. Co., 63 Fed. 541-546; Del Monte Mining
& Co. v. New York & L. C. Min. 00., 66 Fed. 212; Fitzgerald
v. Clark (1\1ont.)42 Pac. 273, which were followed in the last hearing
of Tyler Min. Co. v. Last Chance Min. Co., 71 Fed. 848. When the
last casp was first before the circuit court of appeals,that court said:
"If the lode in question, instead of extending into the Last Chance location,

Imd alJruptly broken off within the surface lines of the Tyler, near the point
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where, In fact, It crossed the line, there could certainly be no question as to
the right of the Tyler to follow the lode or vein, In Its downward course, for
its entire depth, outside of the vertical planes drawn through the side lines.
'The fact that it continued its course, and crossed the side line, does not In any
manner change this principle. In either case, the locator Is entitled to the same
rights. In such cases, the end lines are not necessarily those which are marked
on the ground as such. Au end line may be drawn at the point where the lode
abruptly terminates within the surface lines, or at the point where the apex
,of the lode crosses the side line of the surface location." 4 C. C. A. 329, 54 Fed.
292.

It is therefore concluded that the defendant may follow its ledge
on its descent under the IriSh-American claim, and to any depth,
between a perpendicular plane drawn through the east end line of
its claim and another similar parallel plane crossing such claim at
the point fixed as the western terminus of the ledge, being desig-
nated by "0," and westerly from the east end line 2,200 feet, meas-
ured along the straight central line upon the plat, and along the
like line upon defendant's Exhibit 8: provided, that defendant shall
in no event pursue its ledge west of a perpendicular plane extended
through the west end line of its claim; and judgment for defendant
is ordered accordingly.
There was another question suggested, but, as it was based upon

the theory that the course of the ledge was such as would carry it
across the side lines, which I cannot adopt, it will be unnecessary to
consider it.

EDWARD HINES LU:\IBER CO. v. ALLEY et a!.
(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.)

No. 330.
1. CONTRACTS-INTERPRETATION-BREACH.

Plaintiffs, manufacturers of lumber, made a written proposal to sell to
defendants their product for the seal:lon of 1893, in whicb they stated:
""Ve propose to sell you all of our cut; * * * said lumber to remain in
cross-pile at least 60 days, tben load on cars, * .. * for tbe sum of
$8.50 per lH. feet. * * * Terms 01 payment to b? as follows: When
lumber is In cross-pile 60 days, are eitbtr to settle for above lumber
by 60-day paper or 2 per cent. off for cash. * * *" This proposal was
-accepted by defendants. Some months later plaintiffs wrote defendants.
inclosing a statement of lumber sold. saying tbat tbe same had been cut
-and cross-piled for 90 and requestiLg 3, settlement. In fact only a
part of the lumber had been cross-piled fHl U1.ICh as 60 aays. The de-
fendants replied to plaintiffs' letter by sayin);, that they had long since
given up the idea that plaintiffs were to CUt It;mber for them, giYlng as
their reason that they understood plaintiffs had had doubts of their
solvency. They mentioned the date of placing thl order, and that they
would naturally have expected to SOLUe of the lumber in 60 days,
said that they could not then perform the contract, and suggested that
plaintiffs should dispose of it elsewhere. Plaintiffs wrote again, Insist-
Ing on the contract. and defendants replied 11.'1 an obscure claim of a dif-
ference in the construction of the contract and refusing to do anything
further. Plaintiffs sold the lumber at the mluket price. which had fallen
below the contract price, and sued defendants for the difference. Helri,
that defendants were bound to take the lumber by installments, when it
had remained 60 days in cross-pile. and, by refusing to do so, when called
upon and when any part of it had so remained for 60 days, committed a
breach of the contract which entitled plaintiffs to treat it as at an end.


