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lease. Without dwelling upon the language of the lease, which provides for
the payment of taxes on the property thereby demised, including leased lines,
or any of them, or against the Central Company, because of its interest there-
in; that is to say, property demised, including leased lines, or taxes charged
against the Central Company, because of its interest therein, and so perhaps
excluding all other property, such as property in which, as in the present
case, the Central Railroad Company was only interested as a stockholder in
the company owning it,—it will be noted that this article is in the future tense.
It does not provide for past obligations, only for future liabilities. It does not
assume a debt already incurred, nor a tax already fixed. The tax in question
practically tock effect from the first day of the fiscal year. When the prop-
erty got within the control of the Richmond & Danville, it was already burden-
ed with the tax, a tax chargeable against the property, and a debt of the per-
son owning it when it should have been returned. Gen, St. S. C. §§ 216, 217.

This tax, therefore, not being a debt primarily of the Richmond & Danville
Railroad Company, nor one assumed by it by express contract, is it liable for
the tax by contract implied by law, arising from its possession and control of
the property, its receipt of the income, and its enjoyment of all advantages
incident thereto? The tax in question was for the whole fiscal year 1800-91,
from November 1, 1890, to October 31, 1891. The Richmond & Danville Rail-
road Company, at the earliest, took possession of it 1st June, 1891, after seven
months of the fiscal year had elapsed, and held it for the remaining five months,
It has already, under the orders of this court, pald 67 per cent. of the entire
tax for the whole fiscal year, more than its proportion, admitting the full force
of this implied contract. This prayer of the petition is dismissed.

The Asheville & Spartanburg Rallroad Company.

In the absence of any evidence of the terms under which the Richmond &
Danville Railroad Company got control of this road, it is impossible to decide
upon its liability. Let so much of the petition as relates to this matter be re-
ferred to a special master, or, if counsel agree, be submitted on a statement of
facts.

John B. Cleveland, receiver of the Port Royal & Western Carolina
Railway Company, prosecutes this appeal.
8. J. Simpson, for appellant.

George G. Wells, of Cothran, Wells, Ansel & Cothran, for ap-
pellees.

Before HUGHES and SEYMOUR, District Judges.

HUGHES, District Judge. This court fully concurs in the de-
cision of the circuit court in this case, and agrees with the reasons
assigned in the opinion of the court for its decision. The only ques-
tion raised on appeal not embraced in the opinion of the circuit court
is that of estoppel. But the parties in the suit which was before
the circuit court, and which it decided, were not the same as those
in the previous suit, and estoppel does not apply. Decree or order
of the circuit court affirmed, with costs.
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CENTRAL TRUST CO. OF NEW YORK v. BVANS et al.
(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.)
No. 340. !

L EQUITY PRACTICE—INJUNCTION—RESTRAINING ENFORCEMENT OF DECREN.
‘While a decree of the circuit court, made in pursuance of the mandate
of the circuit court of appeals, stands, such circuit court cannot entertain
a przceeding to avoid the effect of such decree by enjoining its enforce-
men
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8. Bame,

One E. secured a judgment against a rallroad company whose prop-
erty was subject to two mortgages. Upon the return of an execution un-
satisfied, be instituted a creditor's suit in a state court against the mort-
gagor railroad company, the trustee of the mortgages, and another rail-
road company, seeking to have his judgment declared a lien superior to
the mortgages, and to set aside a sale of the road to such other railroad
company as in fraud of creditors. In this suit an attachment was issued,
and levied on the railroad within the state, and on some of the rolling
stock. Thereupon the trustee of the mortgages, and other interested
partles, caused this property to be replevied, and gave bonds, with sure-
ties, to return the property or pay the debt, if the court should adjudge
the property subject to the debt. This suit was removed to a federal
court, and ultimately to the circuit court of appeals, in which it was ad-
Jjudged that the property was subject to the attachments, though the lien
of the judgment was not superior to that of the mortgages, and that the
obligors in the replevin bonds should either restore the property, by de-
livering it into the custody of the clerk, or pay its value. Pursuant to a
mandate, a decree to that effect was entered in the circuit court. There-
upon the trustee under the mortgages, which in the meantime had
commenced a foreclosure suit in the federal court, in which a receiver
of the rallroad had been appointed, presented a petition in that suit,
praying that E. might be restrained from enforcing the decree for
the return of the property, and required to come in and present his
claim in the foreclosure suit. Held, that the court could not entertain
such an application to review its decree and prevent enforcement there-
of by injunction, and that the possession of the property by the court’s
receiver did not present a reason for doing so, since his possession was
golely for the purposes of the foreclosure suit, and not at all for, or in the
interest of, the obligors In the replevin bonds.

Appeal from the Circuit Court of the United States for the South-
ern Division of the Eastern District of Tennessee.

-Henry B. Tompkins, for appellant.
Chas. R. Evans and Brown & Spurlock, for appellees.

Before TAFT and LURTON, Circuit Judges, and SEVERENS, Dis-
trict Judge.

SEVERENS, District Judge. This is an appeal taken by the Cen-
tral Trust Company of New York from a decretal order made by the
court below upon a petition (therein stated to be in the nature of an
amended and supplemental bill) filed in the case of The Central Trust
Company of New York v. The Chattanooga, Rome & Columbus Rail-
road Company and The Savannah & Western Railroad Company; a
suit then pending in said court, and which was instituted for the
foreclosure of certain mortgages hereinafter mentioned, executed
by the Chattanooga, Rome & Columbus Railroad Company. This
petition named H. Clay Evans and James and Kratzenstein, who
had joined with him, as creditors of the Chattanooga, Rome & Co-
lumbus Railroad Company, and Sloan, Lyerly, and Barr & McAdoo,
the sureties in certain replevin bonds, as defendants therein, and
prayed for an injunction against the issuing of execution upon the
decree in favor of H. Clay Evans et al. entered in the court below
upon the coming down of the mandate from this court in the case
of Railroad Co. v. Evans, reported in 14 C. C. A. 116, 66 Fed. 809.
The circuit court denied the petition for the injunction prayed, and
the petitioner has brought the case here on appeal.
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The facts in the main case, upon which the decision of this court
was rendered, were stated by Judge Lurton, who delivered the opin-
ion of the court filed therein. It is only necessary to give a synopsis
of them here: The Chattanooga, Rome & Columbus Railroad Com-
pany, on the 1st day of September, 1887, having a railroad extending
from Carrollton, in the state of Georgia, to Chattanooga, in the
state of Tennessee, executed a mortgage to the Central Trust Com-
pany of New York, as trustee, upon the entire road and its equip-
ment, to secure its bonds in the sum of $2,240,000, and on the fol-
lowing day executed to the same party, as trustee, a like mortgage
to secure another issue of bonds in the sum of $1,400,000. All the
bonds above mentioned were issued and negotiated. In that state
of things, the company became indebted to H. Clay Evans, one of the
appellees in this proceeding, for materials furnished and work done
in his machine shops upon locomotives, and for railroad supplies
of different kinds. Evans brought suit on these liabilities in one of
the chancery courts of Tennessee, under the peculiar statutory juris-
diction of those courts in that state, and, in due course, duly ob-
tained judgment against the Chattanooga, Rome & Columbus Rail-
road Company for the sum of $4,311.00, Upon the return unsatis-
fied of an execution issued to collect that judgment, Evans, on
January 16, 1892, filed a general creditor’s bill in the state court in
chancery against the Chattanooga, Rome & Columbus Railroad Com-
pany, the Central Trust Company of New York, the Savannah &
Western Railroad Company, the Central Railroad & Banking Com-
pany of Georgia, and the Richmond & Danville Railroad Company.
Subsequently, James and Kratzenstein, other creditors of the Chat-
tanooga, Rome & Columbus Railroad Company, joined as complain-
ants, The object of Evans’ bill was to obtain a decree establishing
a lien for his debt which would be prior to the mortgages, and de-
claring null, as against creditors, a sale which his debtor had made
to the Savannah & Western Railroad Company, upon grounds one
of which was that the sale was made to defraud creditors; and the
bill prayed for the subjection of the railroad property in Tennessee
to the payment of his debt. Upon the filing of this bill an attach-
ment was sued out under the laws of the state in that behalf, and was
levied upon that part of the line of the railroad lying in Tennessee,
some locomotive engines, some coaches, machinery, tools, fixtures,
ete. The Central Trust Company, and certain railroad companies
which were concerned in the affairs of the Chattanooga, Rome &
Columbus Railroad Company, replevied the attached property by
giving bonds with A. N. Sloan, C. A. Lyerly, and Barr & McAdoo as
sureties, and thereupon the property was released. The condition of
the bond was:

“Now, if said principal obligors herein shall pay the debt, interests, and
costs of the complainant, if the court shall adjudge the same against them,
or either of them, or shall adjudge the property attached and herein replevied
is subject to the payment of same, they shall either pay said debt, interests,
and costs, or return said property, then this obligation to be void and of no
effect.”

A like attachment and replevy of the property upon a bond with
Lyerly as surety were made upon the coming into the suit of the
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other creditors as above mentioned. The case was subsequently re-
moved into the circuit court of the United States, where, upon the
final hearing, a general decree was rendered for complainants; and
it was further ordered and decreed that the obligors in the replevy
bonds should pay the debts of the attaching creditors, respectively,
with no alternative. All the defendants appealed to this court,
where it was held: First, that the claim of priority by Evans over
the mortgages held by the Central Trust Company of New York
could not be sustained; but, secondly, that the sale of the road and
other assets by the Chattanooga, Rome & Columbus Railroad Com-
pany to the Savannah & Western Railroad Company in May, 1891,
was fraudulent and void as to Evans and the other creditors, com-
plainants, who therefore had the right to seize the property upon
attachments. In respect to that part of the decree below relating
to the obligors in the replevy bonds, this court held, upon considera-
tion of the Tennessee statute in relation to such bonds, and its con-
struction by the supreme court of Tennessee, that the decree should
have given the obligors in the bonds the privilege of the alternative
of returning the attached property, or paying the value thereof. A
mandate was accordingly sent down to modify the decree in that re-
gard by decreeing that the property might be returned and placed
in the custody and possession of the circuit court within 30 days, or
otherwise that the obligors should pay one-half of the penalty of
the bond, which was assumed to be the value of the property, and
should thereupon be discharged. Upon the receipt of the mandate
by the circuit court, that court entered its decree, and, in respect
to the matter of the bond, ordered that within 30 days after the en-
try of the decree the defendants might place in the custody and
possession of the court all of the property replevied and desecribed
in the bond, and in that event H. O. Ewing, deputy clerk of the
court, was appointed special commissioner to receive, take charge
of, and hold the same to await the further order of the court; and,
further, that in case all the property attached and replevied should
not be restored to the control and possession of the court, as above
provided, at the end of 30 days, then execution might issue for the
sum of $4,500,—that being one-half the penalty of the bond,—with
interest from the 20th day of January, 1892, amounting to the sum
of $894.85. Other directions about costs are not material to the
present controversy. This decree was entered on the 16th day of
May, 1895. On the 5th day of June, following, the complainant, the
Central Trust Company of New York, filed in its original case, in
the office of the clerk of the circuit court, as above stated, this peti-
tion, praying that an injunction should issue against Evans and
the other creditors, restraining them from enforcing the said order
for the return of the property to the custody and possession of H.
0. Ewing as special commissioner; and asking that they be required
to show cause why they should not be required to come into the
cause and present their claims against the Chattanooga, Rome &
Columbus Railroad Company in the proceedings pending for the
foreclosure of the mortgage against the Chattanooga, Rome & Co-
lumbus Railroad Company and another, and have all their rights,
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as against the property, and among themselves, there adjudicated;
and praying for a temporary restraining order. This petition stated,
as its substantial ground, that all the property covered by the re-
plevy bonds was then in the possession of Eugene E. Jones, as re-
ceiver, under the order of the circuit courts of the United States for
the Northern district of Georgia and the Eastern district of Ten-
nessee, made in the case of the Central Trust Company of New
York against the Chattanooga, Rome & Columbus Railroad Com-
pany and the Savannah & Western Railroad Company, instituted
on the 15th day of December, 1893, for the purpose of foreclosing
the mortgages hereinbefore mentioned, and that, therefore, the said
property was not subject to the control of the obligors in the replevy
bonds, but was subject to the order and control of the court, which
had authority to make such order respecting the same as the rights
and interests of the parties might require. The motion for a pre-
liminary injunction on this petition was brought on for hearing, and
was denied by an order made June 15, 1895. From that order the
Central Trust Company of New York has prosecuted this appeal,
under the provisions of the recent act of congress authorizing an
appeal to be taken from an order of the court refusing an injunction.
28 Stat. 666.

It must be noted, in the outset, that the appeal we are now con-
sidering is not an appeal from the decree which was made by the
circuit court, which stands without any proceeding to reverse or
change it in any way, but it is based on the subsequent order of
the court denying the appellant’s petition. No ground appears for
the assumption that while that decree stands the circuit court would
have authority to entertain this proceeding, taken for the purpose of
defeating its substantial purpose and effect. Here was a decree
affording to the complainants, Evans and others, in that suit, dis-
tinct and unconditional relief, viz. that of having the attached prop-
erty brought into court and subjected to the complainant’s demands,
or, in the alternative of that, the payment into court, for the same
purpose, of the value thereof. The enjoining of the complainants
from taking the usual remedies for the enforcement of the decree
would amount to a nullification of the decree itself, pro tanto. The
right of the complainants, Evans and the creditors who joined him
in this suit, as against the obligors on these bonds, was fully con-
sidered by this court on the appeal in the former case, and definite-
ly ascertained and determined by the decree which it directed to be
entered. The decree of the court below was, in substance and effect,
that which this court ordered and directed. Its conformity to the
mandate of the court is not disputed by any proper challenge, and
no reason is perceived for doubting that it was authorized by the
opinion and mandate of this court. The suggestion that that decree
may be defeated in this way cannot be entertained. Upon the en-
try of it, the complainants in the suit were entitled to a direct and
immediate performance of it. It did not leave them in a position
where it would be necessary, in order to realize the benefits of it,
for them to institute some new proceeding in that court, or any
other; nor were they under any liability to be brought into a fur-
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ther controversy, at the instance of any party to that suit, for the
purpose of having their rights in respect to the subject-matter of
the decree overhauled and readjudicated. There would be no final-
ity in the judgment and decrees of courts, if, when the rights of
parties are settled by express adjudication, they can be thus re-
examined, modified, or made conditional upon further litigation. As
will be seen upon reference to the opinion of this court in the case
of Railroad Co. v. Evans, 14 C. C. A. 116, 66 Fed. 809, Judge Lurton,
in delivering the opinion of the court, examined and considered the
legal character and effect of the replevy bonds under the statutes
and decisions in Tennessee, and, quoting the cases of Kuhn v. Spel-
lacy, 3 Lea, 278; Ward v. Kent, 6 Lea, 131; Green v. Lanier, 5
Heisk. 662; Barry v. Frayser, 10 Heisk, 217—expressly declared
(page 826, 66 Fed., and page 116, 14 C. C. A)):

*“We hold that this bond must be regarded as a bond of the second class,
and that its penalty is for double the value of the property attached. The
proper decree is for the penalty of the bond, to be discharged upon the de-
livery of the property replevied. Inasmuch as the value is not specifically
stated in the bond, it may, as was done in Kuhn v. Spellacy, supra (no refer-
ence having been asked below), be assumed that the value was one-half the

penalty of the bond, or $4,500. By the paymenc of that sum, with interest
from the date of the bond, the decree may be discharged.”

And further:

“It was intimated in Kuhn v, Spellacy, supia, that it was perhaps un-
necessary to recite in the decree that it might be satisfied by a return of the
property, as the right accrues under the statute itself. However this might
be if this proceeding was in the state court, it is clearly right that the de-
cree should be so modified as to permit the appellants to satisfy the decree
by returning the property replevied. This they may do, provided the prop-
erty shall be placed in the custody and possession of the circuit court with-
in thirty days after that court shall mcdify the decree as hereby directed.”

And the decree of the court below was subsequently modified
accordingly, and the rights of the parties became thereby fixed,
and it was not competent to take any action in the circuit court
which would contravene or further modify them. This has always
been the rule in the supreme court of the United States, and has
always been acted upon, not only in that court, but in the United
States circuit courts of appeals, which have succeeded to a part of
the jurisdiction of the supreme court. See, among other cases,
Humphrey v. Baker, 103 U. 8. 736; Gaines v. Rugg, 148 U, 8, 228,
13 Sup. Ct. 611; Railway Co. v. Anderson, 149 U. 8. 237, 13 Sup.
Ct. 843. Many of the cases are collected in the opinion of this
court delivered by Judge Lurton on the second appeal of a case
(Bissell Carpet-Sweeper Co. v. Goshen Sweeper Co. of Grand Rapids,
72 Fed. 545), where the rule was held to apply to the case of a2 man-
date sent down to the circuit court upon the affirmance of an in-
terlocutory decree for an injunction.

But it is contended that the court below having the property
which had been replevied in the Evans Case already in its posses-
sion and control, by virtue of its authority over the receiver in the
foreclosure case brought by the Central Trust Company of New
York, the obligation of the replevy bond was substantially per-
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formed, for that, in effect, the property was so situated that it could
be transferred by mere direction of the court. But this proposi-
tion is wholly unsound. The possession of the property which the
court’s receiver had in the Central Trust Company’'s Case was a
possession for the purposes and objects of that suit. It had been
seized by virtue of the lien of the mortgages, and the possession
which had been taken was for the purpose of enforcing the lien;
and so long as that possession is maintained, and for such purpose,
it is a fallacy to say that it has been returned and exposed to an
execution on Evans’ judgment. No action whatever has been taken
by the court, or moved by any party, for the purpose of turning the
property over; but, on the contrary, it is claimed and insisted by
the receiver in the foreclosure case, who undoubtedly represents
the interest of the Central Trust Company in this respect, that this
replevied property now in his possession is indispensably necessary
to the operations of the road, with which he is charged, and that
an irreparable injury would be caused if he were to be dispossessed
of that property. It comes to this: that the replevied property has
not been returned into the custody and possession of the court for
the purposes of the Evans suit, and for the satisfaction of his de-
cree; that no attempt has been made to bring this about, and there
is plainly no purpose to do it. Under the statute of Tennessee de-
scribing the character of replevy bonds in attachment cases, as con-
strued by the supreme court of the state, the obligors are bound to
surrender the property itself, and are not in a position to say, when
called upon to do so, that the property was, at the time of the giving
of the bond, subject to a lien in their own favor, in virtue of which
they have since seized, and will now hold, it. In order to assert the
rights which they had by way of lien, they must resort to other rem-
edies than that of giving a replevy bond. Having taken this course,
they must abide their obligation. It has been distinctly held that
they cannot set up in answer to their obligation a right to the prop-
erty in some third person, or in themselves (Smyth v. Barbee, 9 Lea,
173; Cheatham v. Galloway, 7 Heisk. 678; Stephens v. Iron Co., 11
Heisk. 712); and the stipulation in these bonds could not be satis-
fied by the tender of a mere right of redemption, which has, in
substance and effect, already expired, or ceased to be of any value.
It is unnecessary to pursue the subject further. The order of the
court denying the injunection was clearly right, and it must be af-
firmed. It is so ordered.

JONES v. CENTRAL TRUST CO. OF NEW YORK et al.
(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.)
No. 347.

1. RaroAD MORTGAGES—PAYMENTS TO PRESERVE PROPERTY—PRIORITIES.
When third parties, at the request and for the benefit of the trustee in a
railroad mortgage, have entered into obligations for the purpose of pre-
serving the mortgaged property for the benefit of the bondholders, and
keeping it a going concern, and are subjected to a liability arising out of



