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the property being now realized at a forced sale. 8o far from these
conditions being shown in the present case, it is doubtful whether
the first exists, while, certainly, the latter does not; that is to say,
it is questionable if the property, at forced sale, would bring enough
to pay off all the creditors, while, unquestionably, the condition of
the title is so complicated and embarrassed that, unless the sale be
withheld until the title is cleared up by the decree, great sacrifice
would necessarily ensue to the parties interested.

The petition will be allowed as to the amalgam and denied as to
the other property.

NEW YORK SECURITY & TRUST CO. et al. v. LOMBARD INV. CO. OF
KANSAS et al. ‘

(Circuit Court, W. D. Missouwri, W. D. March 10, 1896.)
No. 1,923.

1. CORPORATIONS —INSOLVENT IXVESTMEXT COMPANY—RECEIVERS—GUARANTIES.
Receivers were appointed for an insolvent investment company, incor-
porated under the laws of Missouri, whose liabilities consisted mainly of
guaranties, in various forms, indorsed on bonds, secured by real estate
mortgages, executed by borrowers to the company, and subsequently sold
and transferred by it to investors with the guaranties mentioned. Held,
that the rights of such investors were governed by the state statute re-
lating to assignments for benefit of creditors, which provides that the
assignment shall be “for all the ereditors of the assignor in proportion
of their respective claims” (Rev. Si. Mo. 1889, § 424); that, in the dis-
tribution of the property of such company, all claims should be allowed
which, at the time of the appointment of the receivers, (1) furnished a
present cause of action against the guarantor, or (2) constituted direct
obligations on its part, whether due or to become due, or (3) which, though
not then matured, or not constituting direct obligations, thereafter ma-
tured or would mature, or become direct obligations, before any order of
distribution was made; and that all claims should be rejected (1) which
arose on guaranties of collection, as distinguished from guaranties of pay-
ment, where no proceedings had been taken by the holder to collect from
the maker or from the mortgaged premises, or (2) which were not matured,
and in respect to which there had been no default of interest, or (3) in
which, by agreement between the holder and maker, without the assent

of the guarantor, the time of payment of the principal obligation had been
extended.

2. GUARANTY—DEBT MATURING ON DEFAULT 1IN INTEREST.

A claim against a guarantor of payment matures, so as to become a
direct obligation, not only on the date the guarantied debt becomes due,
but on default in payment of interest or other preliminary obligation,
when, by the terms of the contract, such default is made to precipitate
maturity of the debt.

8. INTEREST—APPOINTMEKT OF RECEIVERS.

Interest on claims against an insolvent corporation in the hands of a
receiver is to be calculated only to the date of the appointment of the
receiver.

4, INSOLVENT CORPORATION—RECEIVERS—CLAIMS SECURED BY COLLATERAL.

The fact that a creditor’s claim is secured by mortgage or otherwise
does not affect his right to prove for the full amount of the claim, nor
does the fact that he has realized part thereof out of the collateral, since
the date of the receivership; but in the latter case he is entitled to divi-
dends only until the balance of his debt is satisfied.
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6. GUARANTY—INSOLVENT INVESTMENT GOMPANY—RECEIVERS.

Receivers were appointed for an insolvent investment company, which
had sold and transferred obligations secured by mortgage, with guaranties
- of payment thereof, but with & provision that, in case of default, it should
have: two years within which to collect and pay over the amount of the
debt, Held, that claims arising on these guaranties were provable against
the receivers where default had occurred and the two years had expired.
whether these two events had occurred both before the- appointment of
the receivers, or one before and one after such appointment, or both after
the appointment; and, further, that such claims were provable after
default, although the two years should not expire before the order of dis-
tribution. i

6. SAME.

A guaranty of collection of an obligation secured by morigage which
is transferred by the guarantor is an undertaking to pay the debt on con-
dition that the person to whom the guaranty is given shall diligently
proceed against the principal debtor and the mortgage security, aud, in
default of such diligence, the guarantor is released.

7. SAME—GUARANTIES OF PAYMENT AND COLLECTION—INTERPRETATION.

An investment company selling and transferring an obligation secured
by mortgage agreed, by indorsement thereon—*First, to guaranty the pay-
ment of the coupons attached hereto at the maturity thereof; second,
to collect at its own expense, and to pay over, the principal hereof at ma-
turity, provided the same is paid by the maker; third, in event of default
being made by the maker, to collect at its own expense, and to pay over.
the principal hereof, within two years from maturity of the same,” with
interest at 6 per cent. per annum. Held, that this was a guaranty, not
of collection merely, but of payment.

This was a bill by the New York Security & Trust Company, Maria
H. Hotchkiss, and George Burnham, suing in behalf of creditors and
stockholders, against the Lombard Investment Company of Kan-
sas, the Lombard Investment Company of Missouri, the Valley Loan
& Trust Company, the Alliance Trust Company, and the City Real
Estate Company. The Concordia Loan & Trust Company has also
been made a party defendant. - The bill alleged, - among other things,
that the defendant companies were insolvent, and prayed for the.
appointment of receivers, the winding up of their affairs, and the
distribution of their assets.

The Lombard Investment Company of Kansas was organized abcout
the 1st of January, 1882, under the laws of the state of Kansas,
with a capital stock which was increased at various times until it
amounted to $1,875,000, all fully paid up. The company was en-
gaged in the business of loaning money on real estate and all other
kinds of securities; buying, selling, improving, and leasing real

. estate and all other kinds of property; issuing its own obligations
of different kinds; buying and selling bonds, mortgages, and securi-
ties; and, generally, conducting any business incidental to or con-
nected with the above-mentioned purposes, including a general trust
and investment business. One of its main lines of business was deal-
ing in farm property and city real estate in the South and West, loan-
ing money onsimilar property, negotiating bonds and mortgages given
for such loans, with its own guaranty in some form annexed thereto,
and in buying and selling 'various kinds of securities, including the
sale of debenture bonds made by the company itself. In the course
of this business, it hecame the owner and holder of large quantities
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-of real estate in Western and Southern states and in the territories.
The debenture bonds executed by the company itself were secured by
a deposit of bonds, securities, and other property, as collateral, with
trustees, under various trust agreements. This Kansas company
«ontinued in active business, in its own name and on its own behalf,
meeting its obligations and fulfilling its guaranties, until about
August 1, 1890, when it sold and conveyed its entire property and
interests.of all kinds to the defendant the Lombard Investment Com-
‘pany of Missouri. The latter company was organized under the
laws of Missouri, with its chief place of business at Kansas City, and
has a paid up capital stock of $4,000,000. It acquired and now owns
and holds all the stock of the said Kansas company, and assumed
all of its obligations of whatever kind, with the same force and
effect as if it had originally, on its own behalf, entered into the said
obligations. The Missouri corporation was formed for substantially
the same purposes as the Kansas company, and continued the busi-
ness of the latter. Under trust agreements of the same general
character as those made by the Kansas company, the Missouri cor-
poration issued its own debenture bonds in large sums, and deposit-
ed securitids and properties with the trustees. It also loaned money
upon notes secured by real-estate mortgages, and sold such notes
with guaranties requiring ‘it, under certain conditions, to pay prin-
cipal and interest in case of default by the borrower. Its business of
various kinds pecame of vast extent, and at the time of the filing
of the bill herein, there were outstanding, in loans guarantied, either
by the Missouri company or the Kansas company, about $34,000,000.
The defendants the Valley Loan & Trust Company,the Alliance Tru.st
Company, and the City Real Estate Company, were organized for the
purpose of aiding in the business of the Lombard Investment Com-
pany of Missouri, which subscribed and paid up their stock in full.
The defendant the Investor’s Company was another auxiliary com-
pany, though not originally organized by the Missouri corporation.
All of the defendant companies, except the Investor’s Company, were
insolvent at the time the bill was filed. In accordance with the
prayer of the bill receivers were appointed as receivers for each and
all of the defendant companies, and, under ancillary bills, were also
appointed in the various judicial districts of the Eighth circuit. On
May 18, 1895, a final decree was entered referring the cause to Ed-
ward H. Stiles, standing master in chancery, who, among other
things, was directed, by the eighth paragraph of the decree, to
examine the claims of all creditors and stockholders, and, as soon as
practicable, “make such a report as shall fully show the respective
rights of the different claimants.”

The master accordingly made the following report, dated January
23, 1896:

Report of Edward H. Stiles, Master in Chancery, upon the Classifica-
tions of Claims.

The undersigned master in chancery, in the performance of the
dnties imposed upon him by the final decree herein, respectfully begs
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leave to gubmit to the court the following report upon the classifica-
tion of the numerous claims, of various character, which have been
presented to him for allowance: .

The claims against the Lombard Company arise on direct obliga-
tions of the Lombard Investment Company in the shape of debenture
bonds, and upon the guaranty of said company indorsed on bonds
secured by real-estate mortgages, executed by borrowers to said
company, and by the company subsequently sold and transferred to
investors with the guaranty referred to. A portion of the bonds
thus indorsed by the Lombard Company were executed by some one
of the auxiliary companies named among the insolvent defendants,
and then indorsed with guaranty, and sold by the Lombard Company.
This was brought about by the title to certain properties sold under
foreclosure proceedings of the Lombard Company being taken in the
name of such auxiliary company, after which the auxiliary company
would execute its bond, and mortgage securing it, to the Lombard
Company, who would sell the same on the market to some investor.
In these cases the holder of such obligation would have a claim
against the assets of both companies, or, in case the claim for any
reason was not a provable one against the Lombard Company, it
would nevertheless constitute a good claim against the assets of the
auxiliary company executing the bond, and provable as such. Of the
entire obligations, aggregating some $40,000,000, there have been,
up to the present time, presented to the master for allowance, claims
aggregating about $20,000,000.

In accordance with the suggestions contained in the eighth para-
graph of the master’s report accompanying the first draft of the
final decree, he has permitted everybody claiming to be a creditor, in
the first instance, to present his claim and proofs, reserving the right
to and with the purpose of subsequently classifying the claims and
passing upoen their validity and the respective rights of the different
claimants. For this purpose, and as preliminary to the order of
distribution and the final report of the master, showing the indi-
vidual claims allowed, and the respective amounts allowed to each
person, he has, as contemplated by the eighth paragraph of the final
decree, prepared and now presents the following report showing the
different kinds of claims, the classification thereof, and what in his
opinion are, and what are not, claims entitled to distribution. In
this way it can be definitely determined in advance, as is necessary
to be done, as to how distribution shall be made, and upon what
character of claims, according to the classification made. If the
determination of the master upon any particular class is not satis-
factory to any of the claimants embraced therein, they, or any one of
them, may file with him exceptions to this report in respect thereto
within 30 days from the date hereof, and afterwards renew the
same in court according to the practice in that behalf. Should
exceptions thus filed be sustained, the classification herein made
will be amended accordingly, and, if overruled, that recommended
herein would stand. So that, in either case, through this mode, a
comparatively early determination of the validity of each class of
claims can be had, without waiting until after all the claims are in,
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after which the respective claims allowed, and the amount thereof,
and the persons entitled thereto, will be designated and reported,
and distribution ordered accordingly.

As before suggested, the great bulk of the claims arise upon the
guaranties hereinbefore mentioned. And these guaranties are so
various in form as to give rise to variant questions respecting the
liability of the Lombard Investment Company thereon, and as to
whether certain claims arising thereunder are or are not entitled to
allowance and distribution. Some of them are guaranties of collec-
tion, some of payment, some at maturity, and some within two years
thereafter, some under extension agreements, some merely guaranty-
ing title,—that the mortgage securing the bond sold and assigned is
a first lien; that the company will cause the property to be kept
insured, and look after and see that the taxes are paid,—some in
one form, some in another. These guaranties are 10 in number
and in the following form:

Guaranty No. 1, Beginning Nov. 24, 1882 Loan 01.

For value received, the Lombard Investment Company hereby guaranties
—PFirst, the collection of the principal of the within note; second, the prompt
payment of the coupons attached thereto. In wituess whereof, the Lombard
Investment Company has signed and delivered these presents by its
president this —— day of , 188-.

— , President.

Guaranty No. 2,

For value received, the Lombard Investment Company hereby assigns
this bond to ——. or ovder, and guaranties—Itirst, the prompt payment of
the coupons attached hereto; second, the collection of the principal of the
within bond. In witness whereof, the Lombard Investment Company has
signed and delivered these presents by its president this day
of , 188

, President.

Guaranty No. 3, from about Sept. 1, 1886, to March 7, 1889, Ending with
Loans 032,336 and 025.801.

For value received, the Lombard Investment Company hereby assigns
this bond or note to , or order, and agrees—First, to guaranty the pay-
ment of the coupons attached hereto at the maturity thereof; second, to col-
lect at its own expense and to pay over the principal hereof at maturity, pro-
vided the same is paid by the maker: third, in event of default heing made
by the maker, to collect at its own expense, and to pay over the principal
hereof, within two years from the maturity of the same, and to pay interest
at the rate of six per cent. per annum, payable semiannually, until the prin-
cipal is paid. In witness whereof, the said Lombard Investment Company
has caused its corporate seal to be hereunto affixed, duly attested. Dated
this —— day of , in the year of our Lord one thousand eight hundred
and eighty-

Lombard Investmment Company, by

Guaranty No. 4, from March 8th, 1889. This Guaranty Used on Utah and
Tennessee Loans up to Jan. Tth, 1892,

For value received, the Lombard Investment Company hereby assigns this
bond or note to , or order, and guaranties the payment of the coupsns
attached hereto at maturity. It also guaranties the payment of the princi-
pal hereof within two years after the same becomes due, and to pay interest
thereon semiannually, after maturity, at the rate of six per cent. per annum
until paid. The Lombard Investment Company reserves the right, when
necessary, to redeem this note at any time before maturity, at par and ac-
crued interest. In testimony whereof, the said Lombard Investment Com-
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.pany has caused its corporate, séal to be hereunto affixed, duly attested

under the hand of its, ——— president,, this day of ,.in the year
of our Lord one thousand eight hundred and
Lombard Investment Company, by , President,
Guaranty No. 5, Used with No. 4, for States Other than Utah and Tennessee,
to Jan. 6, 1892,

For value received, the ‘Lombard Investment Company hereby assigns a cer-
tain bond, made by , for § , dated the day of , 18—, and
due day of-——, 18—, and numbered , to , or order and guar-
anties the payment of the coupons attached hereto at maturity. It also guar-
anties the payment of the principal hereof within two years after the same be-
comes due, and to pay inferest thereon semiannually after maturity at the rate
of six per cent. per annum until paid. The Lombard Investment Company re-
gerves the right, when necessary, to redeem this note, at any time before ma-
turity, at par and accrued interest. In testimony whereof, the said Lombard
Investment Company has caused its corporate seal to be hereunto affixed, duly
attested under the hand of its president this day of , in the
year of our Lord one thousand eight hundred and

Lombard Investment Company, by ——,

Title Guaranty No. 6, Used on Unguarantied Loans, Beginning Nov. 1, 1891,
Loan No. 11,520.

For value received, the Lombard Investment Company assigns to ,
or order, without recourse, a certain bond or note, made by , for §
No. , and guarantles to the holder hereof: First. (a) That the title to
the real estate described in the mortgage or deed of trust securing the loan
is perfect. (b) That the mortgage or deed of trust securing the same is a
first lien on the property described therein. (c) That the said property has
been personally examined by a salaried examiner in the employ of this com-
pany, and that the amount of this loan is not over 40 per cent. of said exam-
iner’s valuation of the property. Second. (a) That this company will, until
this lean is paid, cause said property to be kept insured for the amount
stipulated in the mortgage or deed of trust, as additional security for the
holder hereof, (b) That it will look after the taxes levied upon the property
therein, and, if necessary, will purchase said property at tax sale for the
benefit of the holder hereof. Third. That it will promptly attend to the col-
lection of interest and principal of this loan for the owner hereof free of
charge. In testimony whereof, the Lombard Investment Company has
caused its corporate seal to be hereunto affixed, duly attested under the hands
of its president this day of , in the year of our Lord one
thousand eight hundred and

Lombard Investment Company, by , President,

Guaranty No. 7, Beginning Jan. 7, 1892, Loans 043,589 and 051,999.

For value received, the Lombard Investment Company hereby assigns a
-certain bond, made by , for § y day of 18—, and due
-on the day of , 18—, and numbered , to or order, and
guaranties the payment of the coupons attached hereto at maturity. It also
guaranties the payment of the principal hereof two years after the same
becomes due, and to pay interest thereon semiannually after maturity at the
rate of six per cent. per annum until paid. The Lombard Investment Com-
pany reserves the right, when necessary, to redeem this note, at any time
before maturity, at par and accrued interest. In testimony whereof, the
Lombard Investment Company has caused its corporate seal to be hereunto
affixed, duly attested under the hand of its president, this —— day of
, in the year of our Lord, one thousand eight hundred and ninety

Lombard Investment Company, by , President.

Guaranty No. 8, Feb. 1, 1892, Extension of Loans.

The Lombard Investment Company hereby consents to the extension of
loan No. for § , made by , negotiated by the Lombard In-
vestment Company, for a period of years, and in consideration of such
extension hereby agrees that its guaranty, executed on the back of said bond,
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shall remain in full force and effect until said loan is paid. The Lombard
Investment Company reserves the right, when necessary, to redeem this note,
at any time before maturity, at par and accrued interest. In witness whereof,
the said Lombard Investment Company has caused its corporate seal to be

hereunto affixed, and duly attested under the hand of its president,.
this day of ———, in the year of our Lord one thousand eight hundred
and

Lombard Investment Company, by , President,

Guaranty No. 9, Used on Loans Kxtended, Commencing July 19th, 1892.

The Lombard Investment Company hereby consents to the extension of
loan No. for § , made by , negotiated by the Lombard Invest-
ment Company for a period of years, and in consideration of such ex-
tension hereby guaranties the payment of the principal of said loan two-
years after same becomes due, and agrees to pay the interest thereon semi-
annually at the rate of six per cent. per annum from — until paid. The
Lombard Investment Company reserves the right, when necessary, to redeem:
this note, at any time before maturity, at par and accrued interest. In
witness whereof, the said Lombard Investment Company has caused its.
corporate seal to be hereunto affixed, and duly attested under the hands of
its president this day of , in the year of our Lord one thou-
sand eight hundred and ninety-

Lombard Ibvestment Company, by , President.
Guaranty No. 10, for All Paper Sent E. L. I. Co. under New Agreewment.
Bond No. , dated day of , 18—, made by , for § X

with interest at per cent. per annum, due For value received,
the Lombard Investment Company, a corporation of the state of Missouri,.
hereby guaranties to the holder of the within-described bond, and his as-
signs, the payment of the principal and interest of said bond according to
its tenor. In witness whereof, the Lombard Investment Company has caused
these presents to be signed by its president or vice president, and its corporate
seal to be hereunto affixed, this day of , 18—,

, President.

The questions arising under these different forms of guaranty, and
the several questions arising out of the situation respecting the
validity and provability of claims, I think, after pretty mature con-
sideration, should be disposed of as shown by the following classifi-
cation and principles:

I. Claims Which should be Allowed.

Class No. 1 embraces claims which, at the time of the appoint-
ment of the receivers, furnished a present cause of action against
the guarantor.

Class No. 2 embraces all direct obligations of the company at
the date of said appointment, whether due or to become due at some
time in the future. »

Class No. 3 embraces all claims, though not matured, or which
did not, at the time of the appointment of the receivers, constitute
a direct obligation, but which have since matured, or will have ma-
tured, or constitute such obligation, before any order of distribu-
tion is made.

Class No. 4 embraces claims against any of the auxiliary com-
panies, based on bonds executed by such companies, as stated on
the first page of this report. These claims are good as against
both the assets of the Lombard Company and the auxiliary company
executing the bond. If for any reason invalid against the Lom-
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bard Company, they are still valid against such auxiliary company.

" Class No. 5 embraces certificates issued by the Subcompany Land
Trust.  These stand as audited claims by virtue of the eighth para-
graph of the final decree.

II. Claims Which should be Rejected.

All other claims should be rejected. Among those rejected
should be included: (1) Those arising on guaranties of collection,
as distinguished from guaranties of payment, where no foreclosure
proceedings or action against the maker has been commenced, and
where the holder has not shown proper diligence in efforts to collect
his claim from the maker of the note or bond, or out of the mort-
gaged premises, securing the same. (2) Those not matured, and
in respect to which there has been no default, in payment of inter-
est or of any kind. (3) Where extensions of the principal obliga-
tion have been made by agreement between the holder and the
maker, without the assent of the Lombard Company or the re-
ceivers.

III. Other Rules Governing.

(1) Claims should be held to have matured, not only on their due
date, but on default in payment of interest or other preliminary ob-
ligation, when, by the terms of the contract, such default is made
to precipitate the maturity of the debt. (2) The date to which the
interest on claims be calculated should be that of appointment of
the receiver, September 18, 1893. (3) Collateral security, by mort-
gage or otherwise, held by the claimant, does not affect the claim-
ant’s right to prove up for the full amount of his claim, nor does
the fact that he has realized a part of his claim from the subjection
of such collateral since the date of the receivership; but he is en-
titled, in such case, to receive distribution or dividends from the
general estate until such dividends, added to the amount realized
from his collaterals, are equal to, or sufficient to satisfy, his debt.

The reasons upon which these classifications and conclusions are
based, briefly stated as practicable under the circumstances, are
as follows:

I. In Respect to Claims That should be Allowed.

Class No. 1. Those claims which, at the date of the receivership,
furnished a present cause of action against the guarantor. This
proposition is self-evident, and needs no argument to enforce it.

Class No. 2. Those constituting direct obligations of the company
at the date of the receivership, whether then due or to become
due in the future. This proposition is also too plain to require ar-
gument.

Clags No. 3. Those not fully matured, or which, at the time of the
appointment of the receivers, did not then constitute a present right
of action, or a direct obligation, but which have since matured, or
will have so matured, or constitute such obligation, before any or-
der of distribution. In respect to this proposition, there is more
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difficalty of determination. Much may be said on either side,
Against it, it has been urged, on the one hand, by counsel invited
to present their views, that considerations of convenience, and legal
principles to be derived from certain adjudications called to my
attention, are alike opposed to it; that no claim should be allowed,
or receive distributions, which did not, at the date of the receiver-
ship, constitute either a present right of action, or a direct and cer-
tain obligation, and that all claims since matured, or becoming such
obligations, should be unconditionally rejected. On the other hand,
it has been urged with equal vigor that all claims, whether matured
or unmatured, and whether constituting a direet obligation or a
mere contingent liability of the future, should be admitted to proof
and allowed, the court reserving, in the case of an obligation purely
contingent, sufficient of the proceeds of the sale to apply on such
obligation in case it should in the end become certain; or else that
a valuation should be made of the contingent liability, and the same
allowed as a claim. Between these two extremes, in my judgment,
the middle course should be pursued in the present case, pointed out
in classification No. 3 of claims that should be allowed, and classifl-
cation No. 2 of claims that should be rejected, as hereinbefore spee-
ified.

Upon the exact point involved, whether a claim maturing or an
obligation arising after the date of the receivership, and before any
order of distribution,should be allowed, there is (independent of those
arising under the bankrupt acts and which are claimed not to apply)
a sparseness of decisions hardly to be expected. But very few cases
are to be found directly in point. As opposed to the allowance of
such claims the case of Chemical Nat. Bank v. Armstrong, 8 C. C.
A. 155, 59 Fed. 372, has been vigorously pressed upon my attention.
But a careful examination of that case will show that the only
question involved, and the only one decided, was that a person hold-
ing collateral security, or who has made collections therefrom, was,
notwithstanding, and regardless of that, entitled to prove up for
the full amount of his elaim, and to receive dividends thereon until
the dividends so received, when added to the amount realized from
the collaterals, were sufficient to satisfy the claim, and the inci-
dental one that interest on the claim should be calculated and al-
lowed to the date of the receivership only. That decision in respect
to both of those principles has been followed by me in the present
case, as shown by rules 2 and 3 of the rules governing proof of claims
hereinbefore set out.

But while these were the only points involved or decided, it is
nevertheless energetically claimed that the logic of that decision
is to the effect that the provability and right of allowance of a claim
arising on a guaranty must be determined by its exact status at
the date of the receivership. In other words, if mature or action-
able, or constituting a direct obligation the day before the receivers
were appointed, it is provable; if it become so the next day or the
next week afterwards, it is not. The theory on which this claimed
deduction is based is that, on the very moment of declared insol-
vency, the assets, in the eye of the law, all belong to the creditors

v.73F.n0.4-—35
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pro rata, and that only those are to be deemed owners whose cdaims
are at that time matured or actionable. Conceding the correctness
of the theory that the creditors became the pro rata owners of the
assets upon the declaration of insolvency, I am nevertheless of the
opinion, after a careful consideration of that case in respect to the
questions involved and decided, that it does not justify the deduction
above claimed in respect to the present question, nor, as I have al-
ready said, was this question either decided or involved. Consid-
erable has been said by counsel about the inconvenience of any
other rule, and in that connection reference has been made to the
remarks of the court on that subject in the case referred to. But
it will at once be seen that the remarks referred to have no bear-
ing whatever on the question at issue here. What the court did
say in that respect, and in reference to what considerations, is shown
by the following quotation from the opinion:

*“The next question is, shall creditors of an insolvent national bank, in
proving their claims, be allowed any credit for collections from collateral
made subsequent to the declared insolvency and before proof of claim? If
so, shall the claims as proven be also subsequently reduced by collections
from collateral made after proof and befcre dividends are declared, thus
varying the basis of distribution from dividend to dividend? * * * 'Tlere
is one authority, and only one, that upliolds the view that a creditor who
has once proved his claim shall reduce that claim by all collections made
before the declaration of each dividend, on the theory that he is entitled to
a ratable distribution on his debt as it is at the time of distribution, and
the collections made after proof of claim and before each dividend must
reduce the debt pro tanto. The argument ab inconvenienti would weigh
strongly against following this case. The rule it lays down would require
a readjustment of the basis of distribution at the time of declaring every
dividend, and would involve endless labor and confusion.”

It is hardly necessary to say that these remarks and this doc-
trine have no application to this question, for the reason that they
were made for the purpose of upholding the decision of the court
to the effect that collections upon collateral made subsequent to the
declared insolvency should not be taken into consideration for the
purpose of reducing the claim,—the very doctrine of this report, as
I have before pointed out. Nor are they applicable for the further
reason that no inconvenience or delay will accrue from the oper-
ation of the rule embraced in class No. 3 of claims recommended to
be allowed, and which we are considering, viz.: That elaims, though
not matured, or which did not, at the time of the appointment of
the receiver, constitute a direct obligation, but which have since
matured, or will have matured, or constitute such obligation, be-
fore any order of distribution is made, should be allowed. If a
series of dividends were to be declared, and the proofs and allow-
ance of claims were to be kept open until after the order of dis-
tribution, and until the close thereof, the case would be radically
different, and such a rule could not be sustained, if for no other
reason than that of ab inconvenienti, as it would involve the end-
less confusion and labor pointed out in the Chemical Nat. Bank case
supra. But no inconvenience, delay, or embarrassment to the estate
can arise from the application of the rule embraced in the classifi-
cation referred to. This being the case, and as it is clear that a



NEW YORK SECURITY & TRUST CO. ¥. LOMBARD INV. CO. 547

more perfect equity will be reached by refusing to make any ar-
bitrary distinction between the rights of creditors whose claims ma-
tured yesterday or to-day, provided they are sufficiently matured be-
fore any order of distribution is made, it is my judgment that the
classification made in that behalf is the proper one to be made.
Hoyle v. Scudder, 32 Mo. App. 372; Hussey v. Crawford, 152 Mass.
596, 26 N. E. 424,

It has been suggested, and I think correctly, that the question as
to what are and are not provable claims, must be governed by the
law of Missouri on that subject. And in this connection section
2513 of the Revised Statutes of Missouri, with which I am familiar,
has been called to my attention. It provides that: .

“Upon the dissolution of any corporation aiready created, or which may
hereafter be created by the laws of this state, the president and directors
or managers of the affairs of said corporation at the time of its dissolution,
by whatever name they may be known in law, shall be trustees of such
corporation, with full powers to settle the affairs, collect the outstanding
debts and divide the moneys and other prcperty among the stockholders,
after paying the debts due and owing by such cerporation at the time of
its dissolution, as far as such money and property will enable them; to sue
for and recover such debts and property by the name of the trustees of such
corporation, describing it by its corporate name, and may be sued by the
same, and such trustees shall be jointly and severally responsible to the cred-
itors and stockholders of such corporation to the extent of its property and
effects that shall bave come into their hands.”

It is claimed, under the doctrine of Association v. Kellogg, 52
Mo. 583, that bankruptcy is equivalent to dissolution, and that the
appointment of the receivers in this case operated as such. And
upon this it is suggested that, under the section of the statute above
quoted, the assets are to be distributed, in the language thereof,
among “the debts due and owing by the corporation at the time of
its dissolution.” The pointis made thatall claims, of whatever char-
acter, not then absolutely due and owing, are not entitled to recog-
nition. I am of the opinion that, considered alone, this statute
will not bear that construction. If this be not so, then the di-
rectors who are made trustees might properly pay over to the stock-
holders all moneys left in their hands after paying the claims al-
ready matured, notwithstanding there were other and perhaps the
most important of all its obligations still outstanding, and which
only the mere lapse of time was wanting to make an absolute ob-
ligation. It would seem that such a doctrine would constitute a
standing inducement to dishonest stockholders and directors to
work a dissolution by insolvency or ceasing to do business, when
the bulk of the corporate indebtedness was not yet mature. But
when this statute is taken along with the one relating to assign-
ments for the benefit of creditors, which, I take it, is the one that
controls the present case, the matter is placed beyond question.
This statute (section 424, Rev. St. Mo. 1889) provides that the as-
signment shall be “for all the creditors of the assignor in propor-
tion to their respective claims.” And under this section it is ex-
pressly held by the court of appeals, in the case of Hoyle v. Scud-
der, 32 Mo. App. 372, that:
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“A claim of unliquidated damages for breach by a lessee of his covenant
to deliver up the premises at the end of the term ‘in as good condition and
order as the same are now in’ may be proved and allowed before the les-
see’s general assignee as the demand of a creditor, if the lease was made
before the assignment, and the damages have matured in time for adjust-
ment and allowance without prejudice to the winding up of the estate.”

The opinion was delivered by Judge Seymour D. Thompson, not
only a distingunished jurist, but one of the very ablest legal authors
of the time. TIn the course of it he gives the following reasons for
his conclusion:

“The statute relating to assignments nowhere defines or limits the de-
mands which shall be provable before the assignee. It merely recites (Rev.
St. § 442) that the assignee shall, at a stated time and place, ‘proceed pub-
licly to adjust and allow demands against the estate and effects of the as-
signor.” By the next section, he shall ‘commence the adjustment and al-
lowance of demands against the trust fund’ at a given hour, and continue
the same a stated length of time, and in the same section there is a proviso
saving the rights of ‘any creditor who shall fail to lay his claim before said
assignee during said term, on account of sickness,’ ete. The next section
empowers the assignee to examine witnesses on oath touching any claim ex-
hibited to him for allowance. In other sections the words ‘demand’ and
‘claim’ are used indifferently to describe the debts which the assignee shall
allow. Section 424, defining the purposes of voluntary assignments for the
benefit of ereditors, provides that they shall be ‘for the benefit of all the
creditors of the assignor in proportion to their respective claims.’ A strict
and technical construction of the statute would probably result in the con-
tention, which has been ably urged on behalf of the assignee in this case,
that a demand which does not exist at the time when the assignment is
made, in any acknowledged or liquidated form, and which depends upon
a contingency which may never happen, and which, when it does happen,
presents itself in the form of an unliquidated demand, is not within the
terms of the statute. We have been cited to two cases in other jurisdic-
tions which uphold this view. In re Church (R. 1) 14 Afl. 874; In re
Adams, 67 How. Prac. 284. It is not denied by the learned counsel for the
appellant that the statute embraces debts which were contracted by the
assignor prior to the assignment, but which were by the terms of the con-
tract payable at a date subsequent thereto; in other words, debts which
fall within the descriptive words used by the civilians,—“debitum in pree-
senti, solvendum in futuro.” But, although the demand preferred in this
case arose out of the breach of a contract which the assignor hod entered
into before the date of the assignment, which contract might pc.sibly not
Dbe broken at all, and because, when broken, it gave rise to a cause of ac-
tion sounding in damages. and not to a liquidated demand, it is supposed
that it is not within the statute. Moreover, it is forcibly argued that,
when the assignment is made, the assigned property is, by the force of the
statute, impressed with a trust for the benefit of those who are creditors
at that time, and not for the benefit of those who, by some subsequent
breach of contract, wholly contingent and conjectural at the time of the
assignment, become, in a sense, creditors of the assignor thereafter. We
do not seek to disparage the force of this reasoning, but we are neverthe-
less of the opinion that a claim of this nature comes within the equity of
the statute. Why should it be excluded? It is, in point of justice and con-
science, confessedly, a meritorious claim, provided the damages which the
claimants contend for have been made good by their evidence. The reiason
given by the court of common pleas of the city of New York in Re Adams,
supra, for disallowing a somewhat analogous claim, was that the allow-
ance of claims of such a nature, maturing upon future contingencies,
would have the effect of keeping the adminisiration of the assigned estate
open for an indefinite length of time. This argument can have no force,
when applied to a claim, such as the present, which matured and was pre-
sented to the assignee for allowance in time to be allowed and paid out of
the assets without in any wise delaying the administration. We agree that
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the possibility of claims of the present kind maturing at some indefinite
period subsequent to the assignment ought not to operate to delay the ad-
winistration of the assigned estate, but where, as in this case, they do ma-
ture in thime to be presented to the assignee, to be proved up before him,
and to receive their ratable share of the proceeds of the sale of the as-
signed property, without delaying fhe administration, we see no reason,
growing out of the language or policy of the statute, why they should not
be allowed and paid.”

It seems to me that this decision, with the reasonings upon which
it is based, construing the very statute which must govern the prov-
ability and allowance of claims against an insolvent estate, abso-
lutely disposes of the question respecting the correctness of classifi-
cation No. 3 of claims to be allowed. A difficulty arises, however,
in relation to the application of this classification to some of the
guaranties of payment, qualified by what we will call the “two-
years provision” contained in guaranties Nos. 3, 4, 5, 7, 8, and 9,
hereinbefore set out. (1) In respect to some of these guaranties, no
default has occurred in the principal obligation. (2) In respect to,
some, default in the principal obligation had occurred, and the two
years had expired before the receivers were appointed. (3) In re-
spect to others, default occurred before, but the two years did not
expire until after, the appointment of the receivers. (4) In respect
to some others, both default and the expiration of the two years
have occurred since such appointment. (5) And in respect to still
others, the default has occurred since the appointment, but the two
years have not fully expired. This condition of affairs calls for a
construction of the guaranty referred to as applied to each of the
particular facts stated.

As preliminary to this consideration, it may properly be remarked
that these contracts, in whatever form phrased, were made by the
Lombard Company for its own benefit. It was organized to do that
kind of business, and the vast amount of securities it was able to
dispose of was to a very great extent, if not almost entirely, due
to the influence of the company’s gunaranty, the ordinary investor
doubtless believing that the company was absolutely held to the
extent of its assets to pay all of its obligations. The money paid
by the investor went into the company’s treasury for its own bene-
fit. In this respect it differs from the ordinary obligation of a guar-
antor, which is generally executed as an accommodation to and for
the benefit of the maker. It is rather one that comes within the
principle laid down by Daniel on Negotiable Instruments (section
1763), where it is said: '

‘“Phere are cases in which the guaranty is really to answer for one's own
debt, though having the appearance of a promise to answer for another.”

In view of these facts and principles, we will now consider the
guaranty in question as applied to the different state of facts above
stated: First, as to those where no default of any kind has occurred
in respect to the principal obligation, it is clear to my mind that
claims of this kind should not be allowed. They are purely con-
tingent. No default has occurred, and, under the circumstances, it
is not likely there will be., I have accordingly classed these claims
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as nonprovable ones in classification No. 2 of claims which should
be rejected. Second, as to those in respect to which default either
in the payment of the interest or principal had occurred, and the
two years had expired, before the receivers were appointed. These,
to my mind, are clearly provable claims, and they are designed to be
embraced in class No. 1 of claims that should be allowed. Third,
as to those where the default occurred before, but the two years
did not expire until after, the appointment of the receivers. In ac-
cordance with the reasonings and conclusions hereinbefore con-
tained, I am of the opinion that these claims are provable, and 1
have accordingly embraced them in class No. 3 of claims which
should be allowed: Fourth, as to those where both the default and
the expiration of the two years have occurred since the appoint-
ment of the receivers. Upon the same reasoning, it is my judg-
ment that these should be regarded as provable claims, and they
are accordingly embraced in said class No. 3 of claimg which should
be allowed. Fifth, as to those where the default has occurred since
the appointment of the receivers, but the two years have not fully
expired. It is upon this class of claims, arising under said guar-
anty of payment, that the greatest difficulty, to my mind, arises.
If these claims remain purely contingent, then, in my judgment,
they are not entitled to allowance. On the other hand, if the ob-
ligation of the guarantor became direct and absolute on the failure
of the maker to pay at maturity, and the legal effect of the two-years
stipulation was merely to defer the time of actual payment until
the expiration of that period, then the obligation ceased to be con-
tingent and became direct and absolute.

A brief reference to authorities with regard to the character and
office of the guaranty, when executed by the payee of an obliga-
tion, will throw some light on the inquiry: Daniel, Neg. Inst. §
1762, says:

“There are cases in which the guaranty is really to answer for one’s own
debt. * * * Where one who sells a note guaranties its pavment., the
guaranty is an original undertaking, and need not even be in writing.”

Again, and upon the same subject, the same author says (section
1761):

“Where the payee or holder of a note transfers it and guaranties the
payment of it, the consideration moves directly tc him for his own benefit.
It is really his own debt that he promises to pay in a particular way, and
not the debt of another. And the clause of the statute respecting the
promise or engagement to pay a debt of ancther has no application to it.”

Again (section 1769):

“If A. guaranties expressly to pay the note of B. to C., he becomes also-
lutely liable for its payment upon B.’s default.”

Dickerson v. Derrickson, 39 Ill. 575; Allen v. Rightmere, 20 Johns.
365.

In Gage v. Bank, 79 IIl. 62, the makers of a promissory note trans-
ferred it by the following indorsement: “For value received we
guaranty the payment of the within note at maturity.” Held that
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each was absolutely liable as a principal, and not entitled to any
notice. The court says:

“It was a joint and several undertaking to pay the note at maturity.
They were both principals, and both and each bound to pay the note. As
between them and the maker of the note, the holder was under no obliga-
tion to demand payment of the maker, and, on his default, to notify the
guarantors, for they undertook to pay at all hazards. It was their duty,
and of each of them, on its maturity, to go to the holder and take it up.
The holder was under no legal or moral obligation to hunt them and make
demand. * * * This is not a case of principal and surety, but it is a
primary, positive undertaking that they will pay the note at maturity.”

In Allen v. Rightmere, 20 Johns. 365, the indorsement by the
payee of the note was in the following form: “For value received
I sell, assign, and guaranty the payment of the within note,” ete.
The chief justice, in delivering the opinion of the court, said:

“Proof of demand and notice of nonpayment were not necessary. The
defendant’s engagement is, in effect, that Toan should pay the note or that
he would pay it. It is the duty of the debtor to seek the creditor, and pay
his debt on the very day it becomes due. As regards the maker of the
note, and to render him liable, no demand is necessary. A demand of pay-
ment is necessary only to fix an indorser or surety, whose undertaking is
conditional. An indorser does not absolutely engage to pay. It is a con-
ditional undertaking to pay, if the maker of the note do2s not, upon being
required to do so, when the note falls due, and upov the further condition
that the indorser shall be notified of such default. The defendant insists
that he stands in the situation of an indorser merely, but such is not the
fact. The undertaking bhere is not conditional. It is absolute that the
maker shall pay the note when due, or that the defendant will himself pay
it.”

“A guaranty of payment of a note is an absolute, unconditional under-
taking on the part of the guarantor that the maker will pay the note when
due, or that the guarantor will pay the debt at maturity if the maker does
not; and the contract of the guarantor is broken upon the failure of the
maker to meet this obligation.” DBaylies, Sur. p. 17, subtit. “Guaranties of
Payment and of Collection.”

Allen v. Rightmere, 20 Johns. 365; Day v. Elmore, 4 Wis. 190;
Evans v. Bell, 45 Tex. 553; Gage v. Bank, 79 1ll. 62; Lent v. Pad-
elford, 10 Mass. 230; Peck v. Frink, 10 Iowa, 193; Heaton v. Hul-
bert, 3 Scam. 489.

In view of the doctrine thus laid down, and under the facts of
this case, it is my opinion that, upon default of the maker, the ob-
ligation of the company, as guarantor, to pay, ceased to be collateral
and contingent, and became direct and absclute, with the right re-
served that it should not be compelled to pay until the two years
had expired, but with the privilege that it might pay at any time
within that period. In other words, the guaranty should be con-
strued, in legal effect, the same as if reading: The company guar-
anties the payment of the principal on the following conditions:
(1) That the maker fail to pay at maturity; and (2) that the com-
pany, in case of default of the maker to pay at maturity, shall not
be compelled to pay until the expiration of two years thereafter, but
have the privilege of paying at any time it desires to within that
period. For these reasons I think these claims, viz.: Those where
default has been made by the maker, but the two years has not fully
expired, should be treated as direct obligations, with deferred time
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of payment, and be embraced in class No. 3 of claims to be allowed.
The case of Manufacturing Co. v. Gittings, 3 C. C. A. 422, 53 Fed.
45, is cited as opposed to this view. The point presented and de-
cided in that case was that aclaim arising ona guaranty was not prov-
able against the estate of the insolvent guarantor where it appeared
that the principal obligation would not fall due for many years, and
that no default in payment of interest coupons or of any kind had oc-
curred. The court held that the claim was purely contingent, and
so I have held in reference to just such claims, and embraced them
in class 2 of claims that should be rejected. The arguendo state-
ment in the opinion, that there must not only be a cause of action,
but a right of action, and that claims not due have no standing,
cannot, it seems to me, be taken in a literal sense,—certainly not
as applied to the insolvent laws of this state, which I take it, con-
trol the rights of the parties in the present case. For, if so, then
obligations of the highest and most meritorious character would be
excluded, if not fully matured. I do not understand that such a
doctrine is contended for in this case. If it prevailed, it would ex-
clude the larger part of the debenture bonds, and all of the unma-
tured direct obligations of the company. I think the true rule is
that, if the cause is either actionable or capable of liquidation, it
is sufficient.

Class No. 4. Claims based on bonds executed by any of the auxil-
iary companies. For the reasons pointed out on the first page of
this repo#t, these claims are clearly allowable as hereinbefore spec-
ified.

Class No. 5. Claims embraced in Subcompany Land Trust. The
proving of these claims is provided for by the eighth paragraph of
the final decree.

II. Claims That should be Rejected.

Class No. 1. Those arising on guaranties of collection,—as dis-
tinguished from guaranties of payment,—where no foreclosure pro-
ceedings or action against the maker has been commenced, and
where the holder has not shown proper diligence in efforts to collect
his claim from the maker of the note, or out of the mortgaged prem-
ises securing it. It is clear to my mind, under the authorities, that
claims of this character are not entitled to allowance. Between
guaranties of collection and guaranties of payment a broad dis-
tinction is taken. “A guaranty of payment of a note is an absolute,
unconditional undertaking, on the part of the guarantor, that the
maker will pay the note when due, or that the guarantor will pay
the debt at maturity if the maker does not, and the contract of the
guarantor is broken upon the failure of the maker to meet his ob-
ligation. A guaranty of collection is an entirely different contract.
It is sometimes defined as an undertaking to pay a debt on condi-
‘tion that the person to whom the guaranty is given shall diligently
prosecute the principal debtor without avail, or that the debt will
be paid if the principal be prosecuted with reasonable diligence,
or that the debt is collectible by due course of law.” Baylies, Sur.
pp. 17, 18, tit. “Guaranties of Payment and Collection”; Voorhies
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v. Atlee, 29 Towa, 49; Dewey v. Investment Co. (Minn.) 50 N. W,
1032; Durand v. Bowen (lowa) 35 N. W. 644; Bouche v. Louttit,
104 Cal. 230, 37 Paec. 902; Crane v. Wheeler (Minn,) 50 N. W. 1033;
Barman v, Carhartt, 10 Mich. 340; McMurray v. Noyes, 72 N. Y.
523; Insurance Co. v. Wright, 76 N. Y. 445; Allison v. Waldham,
24 Ill. 132. “A guaranty of collection only guaranties the collect-
ibility or goodness of the note, and does not amount to an absolute
guaranty of payment, but only that the guarantor will pay it in
the event that the holder shall test the collectibility or goodness by
regular prosecution of a suit against the maker, and shall be un-
able by reasonable diligence to enforce its payment. He is only
deemed a conditional guarantor of payment.” Daniel, Neg. Inst.
§ 1769. “In some states, the commencement of an action against
the maker of a promissory note, and its prosecution to judgment
and execution without avail, are conditions precedent to the right
to maintain an action against one who has guarantied its collec-
tion, without regard to the question of the maker’s solvency. In
all, or nearly all, of the other states, a suit against the maker of the
note is not required before proceeding against the guarantor, if the
maker of the note is, at its maturity, wholly and clearly insolvent,
so that an action against him would be a mere idle ceremony. But
nothing but such insolvency will, in any state, excuse a failure to
proceed against the principal debtor before action against a guar-
antor of collection.” DBaylies, Sur. p. 139, and the authorities above
cited. A fortiori would the rule apply where the guarantied obli-
gation is secured by mortgage. The collateral would have to be
exhausted. Nothing can be better settled than these principles.
They are embraced in said class No. 1 of claims that should be re-
jected. The guaranties of collection are embraced in guaranties
Nos. 1 and 2. Guaranty No. 3, which seems to be a hybrid of a
guaranty of collection and of payment, I hold to be, in legal effect,
a guaranty of payment.

Class No. 2. Those not matured, and in respect to which there
has been no default in payment of interest or of any kind. Claims
of this character are too purely contingent for allowance. This, a8
we have already seen, was the very point decided in Manufacturing
Co. v. Gittings, 3 C. C. A. 422, 53 Fed. 45.

Class No. 3. Those in respect to which extension of time of pay-
ment of the principal obligation has been made by a new and valid
agrcement between the holder and the debtor. No argument is
needed to enforce this proposition. The contract has been changed,
and the guarantor is discharged.

ITI. Other Rules Governing.

Rule 1. Claims should be held to have matured, not only on their
due date, but on default of the maker in payment of interest or
other preliminary obligation, when, by the terms of the contract,
such default is made to precipitate the maturity of the debt. I sub-
mit that this proposition is correct, and should be applied in the
present case. See copy of bonds containing the provision referred
to at close of report.
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‘Rule 2. The date up to which the interest on claims should be eal-
culated should be that of the appointment of the receivers on Sep-
tember 18, 1893. This rule is based both upon reason and author-
ity. If the rule were otherwise, the claimant who delayed until the
last to file his claim would have his negligence rewarded by the
increased interest which he would receive. Interest does not run,
as against the estate, after the assignment or declared insolvency,
unless there are funds sufficient on hand to pay all of the demands
and accrued interest; otherwise, interest is to be allowed up to the
time of the declared insolvency only. Chemical Nat. Bank v. Arn-
strong, 8 C. C. A. 155, 59 Fed. 372; White v. Knox, 111 U. 8. 784, 4
Sup. Ct. 686; Richmond v. Irons, 121 U. 8. 27, 64, 7 Sup. Ct. 788;
National Bank of Com. v. Mechanics’, ete., Bank, 94 U. 8, 437; Bank
v. Peirce, 156 Mass. 307, 31 N. E. 483.

Rule 3. Collateral security, by mortgage or otherwise, held by
the claimant, does not affect the claimant’s right to prove up for the
full amount of his claim; nor does the fact that he has realized a
part of his claim from the subjection of such collateral, since the
date of the receivership; but he is entitled in such case to receive
distributions or dividends from the general estate, until such divi-
dends, added to the amgunt realized from the collateral, are equal
to or sufficient to satisfy his debt. Upon this proposition there is
some conflict of authorities, but the great volume of them is in its
support. This was the exact point decided in the elaborately con-
sidered case of Chemical Nat. Bank v. Armstrong, 8 C. C. A. 153, 59
Fed. 372, in which all of the authorities on the subject are collated
and shown by the overwhelming weight to sustain the doctrine there-
in announced. To the same effect see Tod v. Land Co., 57 Fed. 47;
Lewis v. U. 8, 92 U. 8. 618; People v. E. Remington & Sons, 121
N. Y. 328, 24 N. E. 793; Fifth Nat. Bank v. Clinton Circuit Judge,
(Mich.)) 58 N. W. 648; Bank v. Haug, 82 Mich. 607, 47 N. W. 33;
In re Bates, 118 111. 524, 9 N. E. 257; Kellogg v. Miller, 22 Or. 406, 30
Pac. 229; Bank v. Byles, 67 Mich. 296, 34 N. W. 702; Walker v.
Baxter, 26 Vt. 710; Allen v. Danielson, 15 R. I. 480, 8 Atl. 705;
Miller’'s Appeal, 35 Pa. St. 481; In re Miller’s Estate, 82 TPa. St.
113; Bank v. Kendrick (Tenn.) 21 8. W. 1070. It seems to me that
the doctrine is so overwhelmingly settled by the authorities as not
to be open to serious question.

All of which is respectfully submitted.

Addenda.

The following copy of one of the bonds will show the provision
relating to the precipitation of the maturity of the obligation aris-
ing from nonpayment of interest, hereinbefore referred to:

Real-Estate First Mortgage.

Negotiated by the Lombard Investment
No.vovreraenns Company, 13 Sears Building, Boston, Mass. [ $..............
Western Office, Kansas City, Mo.
Security Fidelity

Coupon Bond.

On the first day of eighteen hundred and for value received,
promise to pay to the order of the Lombard Investment Company, the




NEW YORK SECURITY & TRUST CO. ¥» LOMBARD INV. CO. 555

principal sum of dollars, with interest thereon at the rate of per
cent. per annum from date until paid, said interest being payable an-
nually according to the tenor of interest coupon notes, one being for
dollars and each for dollars, bearing even date herewith;
both principal and interest coupons payable at the western office of the Lom-
bard Investment Company, Kansas City, Missouri. And if default be made
in the payment of any interest coupons or any part thereof at the time and
place aforesaid, then said principal sum shall at once become due and pay-
able. This bond and the interest coupons thereto attached are secured on
real estate by a deed of trust of even date herewith, duly recorded in the
county of and state of Missouri.

This bond shall bear interest at the rate of ten per cent. per annum, pay-
able semiannually from maturity, or after default of any of the conditions
mentioned herein, and in the deed of trust securing the same until paid

Dated at Kansas City, Missouri, on the day of y 18—,

The following is a specimen of one of the debenture bonds re-
ferred to on page 1:

No. Series

United States of America.
Six per Cent. Ten-Year Debenture.
Capital $4,000,000.

The Lombard Investment Company, for value received, hereby promises to
pay to bearer, or, in case of registration, to the registered holder hereof, the
sum of two hundred dollars, on the first day of September, 1900, with interest
thereon at the rate of six per cent. per annum, payable semiannually, on the
first days of March and September, in each year, on the presentation and sur-
render of the interest coupons hereto attached, both interest and principal
payable at the office of the Lombard Investment Company, in Boston, Massa-
chusetts, New York, N. Y., or Philadelphia, Pennsylvania.

The said Lombard Investment Company reserves the right to redeem this
debenture at the maturity of any coupon on or after September 1st, 1895,

This debenture is No. of series of similar debentures numbered
from fifty-five hundred and sixty-one to fifty-seven hundred and fifty, in-
clusive, of various denominations, amounting in the aggregate to oné hun-
dred thousand dollars.

To secure the payment of these debentures, the Lombard Investment Com-
pany has deposited with B. Lombard, Jr., James L. Lombard and H. W. L.
Russell, Trustees, certain collaterals, amounting in the aggregate to one
hundred and five thousand dollars; said collaterals being he.d by said trus-
tees as a guaranty fund for the payment of these bonds, and are subject to
the inspection of the holders of 1he same at all reasonable times.

This debenture is the direct obligation of the Lombard Investment Company,
and is not negotiable until the certificate on the reverse hereof has been
gigned by the said trustees.

In testimony whereof, the Lombard Investment Company has caused these
presents to be executed by its president this first day of September, 1890,
with the seal of the company affixed.

, President.
, Assistant Treasurer,

CALDWELL, Circuit Judge. Now, on this day, this cause comes
on to be heard on the exceptions filed to the report of the master
on the classification of claims herein, the parties appearing by their
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respective counsel, and further time for the renewal of exceptions
and the lying of the report on file having been properly waived by
counsel, and said exceptions to said report having been argued,
submitted, and duly considered, the same are overruled, and the
said report of the master on the classification of claims is hereby
in all respects approved and confirmed.

HARTON et al. v. McKEE et al.
(Circuit Court, N. D. Georgia. January 24, 1806.)

EQuITY—SPoLIATION OF DOcUMENTS—ESTOPPEL.

In a suit for the specific performance of a contract for the sale of lands,
which the defendant had given the plaintiff an option to purchase, it ap-
peared from all the evidence, except as affected by two letters offered by
the plaintiff, that the plaintift had abandoned the option early in 1894.
The two letters, purporting to be dated in October and November, 1804,
tended to show that negotiations about the option were then pending be-
tween plaintiff and defendant, but such letters bore upon their face plain
indication that their dates had been changed from 1893 to 1894, and the
circumstances tended to show that they were written in 1893, which de-
fendant contended was the fact. Held that, if it were found as a fact
that the dates of the letters had been changed by the plaintiff to make
a case for himself, e would he thereby barred from all relief, but that,
in any event, upon the facts, the letters not having actually been written
in 1894, the defendant was entitled to judgment.

Mayson & Hill and L. E. Parsons, Jr, for complainants.
Glenn & Rountree and Eb. T. Williams, for defendants.

NEWMAN, District Judge. This is a bill for specific perform-
ance of the contract of sale of lands., The case has now come on
for final hearing and determination. In September, 1883, McKee
gave to Harton an option in writing to purchase certain lands in
Dodge, Ware, Echols, and Clinch counties, in this state. On the
24th of October thereafter, the option was extended until McKee
could furnish Harton with an abstract of title to the lands, and
Harton should have reasonable time to examine the same. McKee
lived in Dawsonville, in this district, and Harton resided in
Birmingham, Ala. There was some correspondence during the fall
and winter of 1893 and the early part of 1894 in reference to these
lands, and to the trade, furnishing the abstract, ete. This is con-
-ceded by both sides. Tt is claimed on the part of the defendants,
that in March, 1894, the correspondence was dropped, and that there
was no further correspondence until December, 1894, when Harton
wrote to McKee on the subject of the lands. There is a question
made as to whether this letter was a continuance of the old matter
of a trade under the option in reference to the lands in question, or
whether it was written by Harton in reference to other lands, con-
cerning which he claims he had some negotiations with McKee.
The language of this letter is such that, if it refers to the lands as
to which Harton held an option, it would favor very strongly the
view that all rights under the option had been previously aban-
doned, and that Harton desired to renew the negotiations, in order



