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strictions. One was that the company should be held harmless from
any injury occurring to the owner or agent in charge of the stock
on the trip. This, of course, under the principles announced by the
supreme court of the United States in Railroad Co. v. Lockwood, 17
Wall. 357, could not exempt the company from liability for an injury
occurring through the negligence of its agents. That was the case
of a drover traveling in charge of cattle on a train, who had been
required to sign an agreement to attend to the loading, transporting,
and unloading of them, and to take the risk of injury to them, and
personal injury to himself. He traveled on what was called a
“drover’s pass,” declaring on its face that its acceptance was to be
considered as a release of the company from all liability for dam-
ages and injuries received on the train. The limitation of lability
was held void. In the case at bar the same limitation is relied upon
by the company. It is void. An attempt to limit the authority of
an agent by requiring that he shall impose such a limitation in every
contract of shipment must be equally nugatory. Moreover, even if
a case were made showing that the agent had such a limited au-
thority, it would not affect a person dealing with him as a repre-
sentative of the company, without notice of such a limitation. It
is part of the duty of the railroad company, as a common carrier, to
ship stock. North Pennsylvania R. Co. v. Commercial Nat. Bank, 123
U. 8. 727-734, 8 Sup. Ct. 266; Stock-Yards Co. v. Keith, 139 U. 8. 128-
133, 11 Sup. Ct. 461. And a station or freight agent in charge of a
station and freight depot at any place where stock is likely to be
shipped may be presumed to have authority necessary for the pur-
pose.

Finally, reliance is had upon a receipt of McLaughlin Bros. as a
settlement with the plaintiff for his personal injury. We regard
this defense as frivolous. The receipt, on its face, expressly states
that it is for two horses, and makes no reference whatever to the
personal injury of McLaughlin. The firm asserted no right to re-
cover for these personal injuries. Such right was in McLaughlin
himself, as an individual; and the release of the firm claim could
not, by any possibility, include a claim by one member of the firm
for such a tort. The judgment of the court below is affirmed, with
costs,

JOHNSON v. GARBER et al.
(Circuit Court of Appeals, Sixth Circuit. April 14, 1896)
No. 372.

PracTicE—TIME FOR TAKING EXCEPTIONS. :

Exceptions to the rulings of a court in the progress of a trial cannot

be considered by an appellate court, upon writ of error, if the same were

not taken at the trial, and before the verdict was rendered, though the

omission to do so was in conformlty to a practice prevalllno in the trial

court, but - not embodied in a rule, by which exceptlons were permitted

to be takenafter the close of the trlal and included in the bill of excep-
tions asg if taken at the proper time,
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In Error to the Circuit Court of the United States for the West-
ern Division of the Western District ‘of Tennessee.

Thid is a' writ of error to a judgment of the circuit court of the Western
division of the Western district of Tennessee in a suit brought to recover upon
an attachment bond for the malicious prosecution of an attachment suit
against the property of the plaintiff, Edwin L. Johnson: After the hearing of
the evidence, upon direction of the court, the jury returned a verdict for
nominal damages in the sum of one dollar, upon which the court entered judg-
ment. The only errors assigned are to the charge of the court, and they are
based on exceptions the manner of taking which is recited in the bill of excep-
tions allowed by the trial judge as follows:

“No specific objections were made, at the time of the giving of the charge,
by the plaintiff, but the judge who tried this cause now states in respect to
this matter that it has always been the invariable practice of the court, well
known, and acted upon by counsel, though no formal rule to this effect has
been adopted by the court, not to require such specific objections to be so
taken; but counsel on either side is understood always to have taken the ob-
jeetion to any-instruction, or any part of the charge, so that, in subsequently
making up the bill of exceptions, he may take any objection as it the rule of
taking it at the time had been fully complied with. There was no request on
either side for any departure from this practice, and this bill of exceptions is
accordingly allowed under the practice here mentioned. The plaintiff’s coun-
sel acted upon the expectation, no doubt, of being allowed this privilege.
M'here was no agreement to this practice by counsel for defendant in this case.
Nothing was said about it on either side. The defendants object, and except
to the above action of the court for the reason that the court has never adopted
any rule such as is stated to be the practice; and, further, for the reason that
no rule of the court or practice of the court authorizes the signing ot a bill of
exceptions at a term subsequent to the term at which the matters excepted to
occurred, especially when there was no agreement between the parties to
that effect, and there was no such agreement here. But the court overruled
the objection, and the defendants objected, and here note their exception.
Plaintiff’s counsel, who tried this case, now state that they did not, at the
time, formally present exceptions to the charge, as they understood such
course was unnecessary and improper, under the practice of the court. The
defendants object, and except to the foregoing statement, because nelther
they nor their counsel agreed to such practice; further, because it is the mere
voluntary statement of counsel for plaintiff, made many months after the trial
of the cause, and after the judgment had been rendered, and therefore not
proper matter for a bill of exceptions; further, because counsel were bound to
know there was no rule of this court making it the practice of the court, and
therefore they were hound to follow the regular practice, and should have ex-
cepted at the time. The court overruled the objections, and defendants ex-
cepted, and now note their said exception. The plaintiff, in the manner before
stated, excepted to the following portions of the charge delivered to the jury:
{Then are set out the exceptions, which it is not necessary to state, in view of
the decision of the court.]”

Frazer & Heath, for plaintiff in error.

Wm. M. Randolph, George Randolph and Edward Randolph, for
defendants in error. ‘

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge.

TAFT, Circuit Judge. The exceptions to the charge set forth in
the bill of exceptions cannot be considered by this court upon a writ
of error, because they were not taken at the trial and before the
verdict was rendered. The rule is peremptory, and without varia-
tion, that a court of error cannot consider an exception which was
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not tendered at the time of the ruling of the trial court complained
of. This has been the uniform construction of the statute of West-
minster II. (13 Edw. 1. ¢. 31; 2 Inst. 427), whence came the modern
practice in respect to bills of exceptions, and has always been un-
derstood to be the rule of law prevailing in appellate proceedings
under the common law (Tidd, Prac. *863). In Wright v. Sharp, 1
Salk. 288, a corporation book was offered in evidence at the assizes
to prove a member of the corporation not in possession, and refused.
No bill of exceptions was then tendered, nor were the exceptions
reduced to writing. So the trial proceeded, and a verdict was given
for the plaintiff. Next term the court was moved for a bill of ex-
ceptions, and it was stirred and debated in court. Chief Justice
Holt, in ruling on the question, said:

“The statute, indeed, appoints no time; but the nature and reason of the
thing requires the exception should be reduced to writing, when taken and
disallowed, like a special verdict, or a demurrer to evidence. Not that they
need be drawn up in form; but the substance must be reduced to writing

while the thing is transacting, because it is to become a record. So the mo-
tion is denied.”

The same view has been taken by the supreme court since its
earliest decisions. In Walton v. U. 8., 9 Wheat. 651-657, Mr. Jus-
tice Duvall said:

“It is a settled principle that no bill of exceptions is valid which is not for
matter excepted to at the trial. We do not mean to say that it is necessary
(and, in point of practice, we know it to be otherwise) that the bill of excep-
tions should be formally drawn and signed, before the trial is at an end. It
will be sufficient if the exceptions be {aken at the trial, and noted by the court,
with the requisite certainty; and it may afterwards, during the term, accord-
ing to the rules of the court, be reduced to form and signed by the judge;
and so, in fact, is the general practice.”

See Ex parte Bradstreet, 4 Pet. 102-107; Brown v. Clarke, 4 How,
4-15; Sheppard v. Wilson, 6 How. 260-275.

In Phelps v. Mayer, 15 How. 160, it was sought, upon a writ of
error, to raise the question of the correctness of the action of the
court below in delivering certain instructions to the jury, and in
refusing to deliver others. No exception was taken to the action of
the trial court while the jury remained at the bar. The day after
the verdict was rendered, the losing party came in and filed his ex-
ceptions. There was nothing in the certificate from which it could
be observed that the exception was reserved during the pending of
the trial. The supreme court held that the exceptions were not be-
fore them for review. Mr. Justice Taney, delivering the opinion
of the court, said:

“It has been repeatedly decided by this court that it must appear, by the
transcript, not only that the instructions were given or refused at the trial,
but also that the party who complains of them excepted to them while the
Jury were at the bar. The statute of Westminster II., which provides for the
proceeding by exception, requires, in explicit terms, that this should be done;
and, if it is not done, the charge of the court or its refusal to charge as re-
quested forms no part of the record, and cannot be carried before the appel-
late court by writ of error. It need not be drawn out in form, and signed, be-
fore the jury retire; but it must be taken in open court, and must appear, by
the certificate of the judge who authenticates it, to bave heen so taken. Nor
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Is; this. &. mere formal or technical provision: It was Introduced and s ad-
hered to for purposes of justice. For lf it is brought to the attention of the
court that one of ‘the parties excepts to his oplnion, he has an opportunity of
reconsidering or explaining it more fully to the jury. . And if the exception is
to evidence, the opposite party might be able to remove it by further testi-
mony, if apprised of it in time.” - -

In Turner v. Yates, 16 How. 14-29, Mr. Justice Curtls, speaking
for the supreme court, said:

“The record must show that the exception was taken at that stage of the
trial when its cause arose. The time and manner of placing the evidence of
the exception formally on the record are matters belonging to the practice of
the court in which the trial is held. The convenient dispatch of business, in
most cases, does not allow the preparation and signature of bills of exception
during the progress.of the trial.”

In U. 8. v. Breitling, 20 How. 252, Mr. Chief Justice Taney said:

“The attention of this court has, upon several occasions, been called to this
subject, and the rule established by its decisions will be found to be this:
The exception must show that it was taken and reserved by the party at the
trial, but it may be drawn out in form, and sealed by the judge, afterwards.”

See, also, Dredge v. Forsyth, 2 Black 563-568; Kellogg v. Forsyth,
1d. 571-573; Simpson v. Dall 3 Wall. 460473,

In Stanton v. Embrey, 93 U. 8. 548-555, Mr. Justice Clifford said:

“Unless the exceptions to the rulings of the court in the progress of the trial,
or to the instructions of the court given to the jury, are signed by the judge,
or sealed with his seal, it is not a bill of exceptions, within the meaning of
the statute authorizing such proceeding, nor does it become a part of the rec-
ord. Instead of that, the established rule is that the exception must show
that it was taken and reserved by the party at the trial; but it may be drawn
out In form, and signed or sealed by the judge, at a later period.”

See, also, Hunnicutt v. Peyton, 102 U, 8. 833-358.

In U. 8, v. Carey, 110 U. 8. 51, 52, 3 Sup. Ct. 424, Mr. Chief Justice
Waite used this language:

“The rule is well established and of long standing that an exception, to be
of any avail, must be taken at the trial. It may be reduced to form, and
signed, afterwards, but the fact that it was seasonably taken must appear
affirmatively in the record, by a bill of exceptions duly allowed or otherwise.
* * & This, clearly, is not such a case. There is nothing whatever to indi-
cate that any exception was taken to the rejection of the evldence complained
of until the next term, after the trial was over, and the judgment rendered,
though not signed. * * * The language here implies an exception only at
the time of tendering the bill of exceptions to be signed, which was not only
long after the trial, but at a subsequent term of the court. It follows that the
errors assigned are not such a8 we can consider,”

See, also, Bank v. Eldred, 143 U. 8. 293-298, 12 Sup. Ct. 450;
Thiede v. Utah Territory, 159 U. 8. 510-522, 16 Sup Ct. 62.

The same conclusion must be reached in the case at bar. Tt is
expressly stated that, not only was no exception taken, but no objec-
tion was made to the charge by the court at the time it was deliv-
ered. The trial judge states it to be the invariable practice of the
court below, well known and acted upon by counsel, though no form-
al rule to this effect has: been adopted by the court not to require
such specific ‘ob]ectlons to be so taken, but counsel on either side
is understood always to have taken the objection to any instruction,
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or any part of the charge, so that, in-subsequently making up the bill
of exceptions, he may take any objection as if the rule of taking it
at the time had been fully complied with. In view of the proper
practice defined in the decisions already referred to, the practice of
the court below was improper; and the fact that such practice ob-
tained cannot give this court power to consider an exception which
was not reserved at the only time when, under the law, it could have
been reserved, namely, at the trial, and while the jury were at the
bar. It does not appear that the defendant’s counsel made any
agreement by which the exceptions reserved at the time of tender-
ing the bill of exceptions should be considered as having been made
at the time of the trial. If such an agreement had been made, it
might possibly have been the duty of the court below to enforce it
by making the bill of exceptions show that the exceptions were re-
served at the time of the trial, on the ground that any other bill
of exceptions would be a frand upon the party misled by such agree-
ment. Whether this be true or not, there was no such agreement
here, and the defendant could not be bound by the practice, which
was improper, and which it was beyond the power of the court to
adopt.
"The judgment of the court below is affirmed.

In re HALL & STILSON CO.
(Circuit Court, S. D. California. April 8, 1896.)
No. 647.

1. Comrry—CoURTS oF CONCURRENT JURISDICTION—SEIZURE OF PROPERTY.

The rule of comity which forbids the seizure of property, subject to the
jurisdiction of one court, by another court of concurrent jurisdiction, ap-
plies only where there is actual or constructive possession of the prop-
erty by the former court.

2. ATTACHMENT OF REAL PROPERTY—EFFECT—P0o8ssEss1ON OF COURT.

The levy of an attachment upon real estate gives to the court from
which the process issues neither actual nor constructive possession of
the property, but only creates a lien thereon in favor of the attachment
creditor.

8. RECEIVERSHIP—LEAVE TO SELL UNDER EXECUTION.

Where real property, under attachment upon process from a state
court, is taken into the possession of a receiver of a federal court, leave
should not be granted by the latter court to sell such property under
execution in the attachment suit, if the property is not ample to meet
all claims upon it, or if the condition of the title is such that the prop-
erty would be likely to be sacrificed if sold before the title is cleared
up by a decree.

Paris & Allison, E. B. Stanton, and Hatch, Miller & Brown, for
petitioner.

Anderson & Anderson and Gardiner, Harris & Rodman, for inter-
veners Wood and others,

H. C. Dillon, for receiver.

Allen & Flint, for complainant.

Clarence A. Miller, Willilam Chambers, W. J. Hunsaker, and
Miller, Wynne & Miller, for defendants.



