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for the collision, or wish to contest the extent of the damages
suffered by the Australasia therefrom, and can make a proper
showing of the probable existence of either of these defenses, I
will open up the decree to the extent of giving them leave to de-
fend upon such terms relating to costs as would be equitable. 1
will permit the libelant, and the interveners under them also, to
make the underwriters of the Majestic parties, for the purpose of
ascertaining the respective amount of their liability, if there be
any, on account of the injuries to the Majestic, and to require them
to pay such amounts into the fund against which the lien runs.
In this way, each underwriter can be compelled to pay his equi-
table portion of the loss on both ships, and will also receive his
equitable portion, by subrogatign to the rights of the owner of
the vessel not ic default.

GEORGE W, BUSH & SONS CO. v. FITZPATRICK et al.
(District Court, E. D. Pennsylvania. March 24, 189G.)

1. SHIPPING—PLEDGE 0OF FREIGHT—AUTHORITY OF MASTER.

The master has no more authority to pledge unearned freight for money
borrowed in a foreign port than to pledge the vessel herself, and in either
case he has such power only when the necessities of the vessel require it.

2. SAME—BURDEN oF Proor.

‘Where a libel, based on a draft, by which the master undertook to pledge
unearned freight for money borrowed in a foreign port, alleges the neces-
sity of the vessel as a basis for the loan, and such necessity is denied by
the answer, the burden is on libelant to show the necessity.

3. BAME—INDORSEMENT OF DRAFT CHARGED AGATNST FREIGHT.

Where one making a contract of affreightment directly with the owner,
who was his neighbor, thereatter took by indorsement a draft for money
borrowed in a foreign port by the master on the credit of the unearned
freight, held, that it was his duty to make inquiry of the owner before
parting with his money, and in default thereof he could not recover.on the
draft, where it appeared that there was no necessity authorizing the mas-
ter to make the loan.

This was a libel by the George W. Bush & Sons Company against
John Fitzpatrick and others, owners of the schooner John F. Davis;,
to recover money paid out for a draft drawn by the master in a for-
eign port.

Horace L. Cheyney and John F. Lewis, for libelant.
Henry R. Edmunds, for respondents.

BUTLER, District Judge.‘ This suit must be regarded as for
money borrowed by the master of the schooner Davis of Ellis &
Hussy, as witnessed by the draft given them, which is as follows:

§250. Jacksonville, Fla., Dec. 16, 1892.
At sight pay to the order of Ellis & Hussy two hundred and fifty dollars,
value received and charge the same to account of disbursements of schooner
John 8. Davis, on account of freight.
[Signed] Thomas ¥. Barrett,
Master Schr, John F. Davis.
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If a recovery can be had it must be on this draft and the loan
which it represents.” ' T¢ authorize the master to make such a loan,
the existing necessities of the vessel must have required the money.
It is unlmportant that the draft is in terms against the unearned
freight, payable in her home port, on delivery of cargo. The master
had no more authority to ‘pledge this undue freight than he had to
pledge the vessel. Pledging the former, pledges: the latter to earn
it. If necessity required he could pledge both; otherwise he could
not pledge either. The libel, as originally drawn, rests on this the-
ory; and was amended “to make it plainer. It was therefore the
duty of Ellis & Hussy to see that the money was needed for the
purpose designated; if it was not peeded they could not look to the
vessel, her unearned freight, or owners. The libel consequently
charges that the money was needed to supply the necessities of the
vessel, in a foreign port, (her home being Philadelphia) and that
without it she could not complete her voyage. This charge is de-
nied by the answer; and thus is raised the only issue in the case.
The burden of proof is on the libelant, he must sustain his charge.
2 Pars. Shipp. p. 17, and note; Nippert v. The Williams, 42 Fed.
533; The Woodland, 104 U. 8. 180. The evidence however not only
does not sustain it, but disproves it. The loan was made to the
master, without inquiry, so far as appears, after notice to Ellis &
Hussy from the managing owner of the vessel that the master was
forbidden to borrow, and would be furnished with all necessary sup-
plies from home on application. The libelant stands in Ellis &
Hussy’s shoes—occupying no better situation because of the indorse-
ment. If he suffers loss it results from his negligence alone. He
and the managing owner are virtual neighbors; and he might and
should have inquired respecting the master’s authority, before part-
ing with his money. He knew this owner’s relation to the vessel,
and made the contract of affreightment with him. The master’s act
was a plain fraud, (judged by the evidence,) and he was enabled to.
perpetrate it only by means of the libelant’s carelessness, and Ellis
& Hussy’s misconduct.

It is unimportant that the libelant undertook with the master to
accept the draft on account of the unearned freight. The money
paid by him on the instrument was a loan and could be recovered
back as such if the vessel failed to keep her pledge, by delivering:
the cargo—provided the master was justified in borrowing. It was
not payment of freight (none was due) but an advancement, a loan,.
or pledge of the vessel to deliver the cargo, or return the money.

The libel must be dismissed, with costs.
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THE ADVANCE.
THE ALLIANCA,
THE SEGURANCA.,
THE VIGILANCIA.,
BROWN et al. v. THE ADVANCE et al.
(Circuit Court of Appeals, Second Circuit. April 6, 1896.)

MARITIME LieNns—LETTERS OF CREDIT—CONTRACT.

Where the freights were expressly pledged as security for money to be
paid on drafts drawn pursuant to letters of credit, for the purpose of dis-
bursing vessels in a foreign port, held, that a further agreement by the
shipowners to “furnish any additional security they may desire, whenever
they see proper to demand it,” did not, of itself, create a maritime lien
on the ships themselves, nor any equitable assignment, which might be
recognized on a distribution of surplus moneys. 63 Fed. 726, affirmed.

Appeal from the District Court of the United States for the
Southern District of New York.

‘Willard Parker Butler, for appellants.
Edmund L. Baylies, for appellees.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. .

SHIPMAN, Circuit Judge. These four cases grew out of the
insolvency of the United States & Brazil Steamship Company. The
business of this company; its financial needs; its methods of pro-
viding, by letters of credit in New York, the money necessary to dis-
burse its vessels in Brazilian ports; its insolvency; the claims for
maritime liens which sprang up upon its failure; and the principles
of law which this court deemed applicable to some of these claims,—
were stated in the opinion recently given in the case of Huntington
v. Proceeds of The Advance, 72 Fed. 793. The additional facts
which are of importance in these cases are as follows: The libel-
ants are the partners composing the banking house of Brown Bros.
& Co., of New York City, and the London banking house of Brown,
Shipley & Co. Brown, Shipley & Co. issued in New York City,
upon the express request, in New York City, of the owner of these
vessels, four letters of credit,—the first dated July 13, 1892, for
£2,000; the second dated September 24, 1892, for £8,000; the third
on September 29, 1892 (but no claim in respect to this letter is
made); and the fourth dated November 29, 1892, for £8,000. Each
of these letters was issued, in whole or in part, for the purpose of
enabling the steamship company to disburse its vessels in Brazilian
ports. Each letter contained upon its back the written agreement
of the steamship company as follows:

“All the freight moneys earned and to be earned, and the policies of in-
surance thereon, are hereby pledged and hypothecated to them [Brown, Ship-
ley & Co.] as collateral security for the payment as above promised [of the
bills drawn by virtue of said credit]; and we further agree to give them any

additional security they may require, whenever they may see proper to de-
mand it.”



