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lina, this mode is the only one which can be pursued. But, as has
been seen, courts of equity, in the exercise of their appropriate
jurisdiction, can take charge of and wind up the affairs of corpora-
tions whose charters have ceased from anv cause to exist. The
jurisdiction of courts of the rnited States iJi equity is derived from
the constitution and laws of the United States. It cannot be en-
larged. Nor can it be diminished by the legislature of any state.
Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75; Furnace Co.
v. -Witherow, 149 U. S. 574, 13 Sup. Ct. 936; Borer v. Chapman, 119
U. S. 587, 7 Sup. Ct. 342. In the case at bar, E. G. Carrier is the
president of the corporation and the presiding officer of the board of
directors. Surely, his representation would receive a respectful
hearing, and his suggestions as to objections to the claim of the com-
plainant will be listened to. At all events, until they are disre-
garded, the whole of the stockholders and creditors should not bb
made parties to this record. Under the circumstauces in which the
answer of the V\Test Asheville Improvement Company was put in,-
to meet but one emergeney,-leave will be granted at any time to
amend it so that complete justice can b€ done. If there be any

of complaint against this complainant for its action towards
the West Asheville Improvement Company, or a claim for affirmative
relief because of this against it, a cross bill can be filed. If the amount
due the complainant is in dispute, this can and will be examined into,
and the correct sum ascertained in the necessary progress of the
case. Before the affairs of this t:orporation can be wound up, each
creditor and each stockholder must b€ called in to establish his
claim. Coming in, they will have a right to dispute the conflicting
claims. If the petitioners have any specific ground of complaint
against the complainant for injury to their rights as individuals,
each of them has a plain, adequate, and complete remedy at
law. At all events, in the present stage the intervention is pre-
mature. If in the future development of the case, it should appear
that there is danger that the rights of the petitioners, or any of
them, are neglected or endangered, they may be allowed to become
parties actively (compare Williams v. Morgan, 111 U. S., at pages
698, 699, 4 Sup. Ct. (38); or the pleadings can be so amended as to
make them, or some one or more representatives of them, the parties
to the record. The petition is dismissed, without prejudice.

DICK, District Judge. I have carefully read and considered the
foregoing opinion, sent me by the circuit judge, and readily concur in
the disposition made of the motion of petitioners.
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(Circuit Court, W. D. Pennsylvania. April 7, 1896.)

PARTITION-COAl, LANDS-INJl:NCTION AGAINST ?thNlNG.
Complainant brought suit against defendant for the partition of certain

coal lands owned by them in common, and defendant, in its answer, con-
ceded the right to demand partition. Pending the suit, complainant ex-



390 73, ,FEpERAI•.REPORTER.

tended the workings from certain mines owned by him on adjoining land,
and began mining coal fro lU the common land. Defendant then filed
a cross bUlto enjoin such mining, alleging that the same was causing
irreparable injury to the defendant in its part ownership. Held, that thc
court had the power to enjoin such mining during the pendency of the
suit, and in view of the cOJ;llplications which woulg. result from it, in the
adjustment .of the respective interests of the parties. and the possible
injury to the common property, such power should be exercised.

Sur crossbill praying for an injunction.
J. S. Ferguson, for complainant.
·W. F. McCook.and Knox & .Reed, for defendant.

BUFFINGTON, District Judge. On :March 15, 1895, W. J.
Rainey, a citizen of the state of Ohio, and owner of an undivided one-
third of a tract of land containing from six to seven hundred acres,
situate in Fayette county, Penn., and known as the "Beeson Farm,"
filed a bill in equity, for partition, against the H. C. :Frick Coke Com-
pany, a corporation of the state of Pennsylvania, owner of the re-
maining two-thirds. On May 6, 1895, the company filed its answer,
conceding complainant's right to demand partition. The land is un-
derlaid with Connelsville coking coal. Adjoining the land on the
south is a tract owned by Mr. Rainey, and on which are located his
Mt. Braddock and coke ovens. Subsequent to the filing of
the bill, Mr. Rainey, without asking leave of this court, extended
flat heading No. 11 of his Mt. Braddock slope across the division
line, and into the Beeson land, and has since mined coal from the
same, taking it to the surface through the said slope. On :March 11,
1896, the company filed a cross bill praying an injundion to restrain
said mining. 'l'he bill alleged Mr. Rainey had in 'February, 1893,
begun a proceeding for partition of the same land in the court of
common pleas of Fayette county, and, after much testimony taken
on both sides, had discontinued the Rame, by leave of court; and
this is alleged to have been done in bad faith; and the same day he
filed the present bill. The cross bill also alleged the coal consti-
tuted the principal value of the land; that the mining of it ,vas
causing irreparable injury to the company, in its part ownership, and
tended to reduce the value of the balance of the coal in the bad;
that the dip of the vein was such that the water from the Mt. Brad-
dock mine would drain into the Beeson coal; that, owing to the
presence of gas in the old and abandoned portions of the Mt. Brad-
dock mine, there would be great danger in subsequently mining the
Beeson coal from an opening made on that farm, unless protecting
pillars of an otherwise needlessly large size, and of an irregular con-
tour, to correspond to the operations of Mr. Rainey, were left as a
protection against water and gas. It also alleged Mr. Rainey's plan
of mining was made with sole reference to taking out the coal
through the Mt. Braddock slope, and was inconsistent with a plan
for taking it out through an opening made on the Beeson farm. The
answer of Mr. Rainey denies bad faith in the former partition; as-
sertshis right as a tenant in common to mine the coal; denies his
operations will flood the Beeson coal, or endanger subsequent mining
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thereof, through water or gas; and avers his operations are con-
ducted on a propel'. plan, and in the usual method.
'l'he issues formed bring us face.to face with the question whether

a court of equity which has assumed jurisdiction to partition land,
the suhstantial mlue of which is in unopened coal, has power, pend-
ing its partition, to preserve the property by enjoining one tenant in
common, on complaint of his fellow, fwm mining the coal through
an entry fl'om an adjoining tract owned by the latter. The right of
the tenant to so mine, and the consequent lack of power in the court
to prevent it, are broadly asserted in this case, and the question
thus presented is of a novel and important character. In the ah-
sence of prior adjudications, its solution would seem clear, in the
light of certain fundamental legal and equitable prineiples. When
Mr. Raine.)' invoked the jurisdiction of this court b,r his bill, he
stated: '
"That the enjoyment of said tract of land by your orator and his cotenant,

the defendant, is subject to great inconveniences and difficulties, and tbat
they have been unable to procure a partition thereof betw€:en themselves,
according to their respective rights and interests, whereupon your orator
needs equitable relief, and prays * * * that your honol's decree that
partition be made of the above-described real estate behveen your orator
and the defendants, according to their respective rights and interests."

To the right of Mr. Rainey to demand partition the compan,}' has
assented by its answer, with the added averment that, the principal
value of the land being its coal, "partition thereof, in proportion to
the interests of the plaintiff and defendants, cannot be made with-
out prejudice to or spoiling the whole," and praying "that said prop-
ert.)' be disposed of otherwise, as a whole, according to law." In ad-
dition to the court's jurisdiction of their persons, all parties have,
by their voluntary acts, brought the land itself within the control
or jurisdiction of the court, for valuation, partition, allotment, or
sale, as the proofs and law may hereafter seem to warrant. The
proceeding, then, is in the nature of one in rem, in that the court
is asked to make a decree directed against, and acting upon, the
land itself. Where a court of equity has rightfully assumed juris-
dicti'on of a principal SUbject-matter, it has power to dispose of all
questions incidental to and arising out of the principal subject of
jurisdiction, and neeessary to its propel' settlement and disposition.
See ·Winton's Appeal, 97 Pa. St. 395; Allison's Appeal, 77 Pa. 81.
227; :YIcGowin v. Remington, 12 Pa. 8t. fJ3; Souder's Appeal, 57 Pa.
St. 498; 80cher's Appeal, 104 Pa. 8t. 615. And, in proceedings in
partition, its scope is not narrowly restricted; "for," as was said in
1 Story, Eq. ,JUl'. § 656b, "in all cases of partition a court of equity
does not act mel'ely in a ministerial character, and in obedience to
the call of the parties who have a right to partition, but it founds
itself upon its general jurisdietion as a court of eqnity, and admin-
isters its relief ex mquo et bono, according to its own notions of gen-
eral justice and equity between the pal,ties." Moreoyer, it is clear
that a court of equity has the power, and in a proper case will re-
strain the exercise of a legal right, where it is improperly or ineq-
uitabl.r used. Rog. Mines, 795; Buckland Y. Gibbins (1863) 32 Law
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J;Ch.391. Assuming the legal right of :Mr. Rainey, as a co-tenant,
to mine the coal up to that time, when the court assumed jurisdic-
tion to partition the land the prior legal rights of the parties to the
suit to consume or diminish it by mining became subject to the eq-
uitable control of the chancellor. If the subject-matter of partition
is consumed, obviously no partition of it can be made. It would
therefore seem that, as betweeJ;l. the parties to the suit, power in the
court to preserve is a necessary incident to jurisdiction to partition.
In Hawley v. Clowes, 2 Johns. Ch. 122, which was a bill to partition
land, and for an injunction to restrain a tenant in common from cut-
ting timber, Chancellor Kent granted the injunction, saying, "This
remedy is peculiarly proper and appropriate pending a bill for parti-
tion of the very land.". In Obert v. Obert, 5 N. J. Eq. 397, while it
was held the facts did not justify the application of Hawley v.
Olowes, yet Ohancellor Halstid expressed his approval of it, and said
the principle of Chancellor Kent in that case was a safe one. It
would thus seem that this court has the power to enjoin, if the appli-
cation in hand commends itself to the sound discretion of the chan-
cellor. Upon that point we have no question. There are serious
and well-founded objections to allowing the mining of this coal pend-
ing the partition. The mining thereof until final decree would re-
suIt in an anomalous situation, and involve the proceedings in con-
fusion and serious embarrassment. What period would be chosen
as the one at which to estimate the value of the land? Would it
be the tract as it was when the bill was filed, or as it is when the
witness testifies, or as might be when this decree is to be made? If
either of the first two is chosen, the testimony would not be applica-
ble to the situation when the decree was made; and, if the last, the
evidence would be wholly problematic and speculative. Indeed, in
any aspect, if mining were allowed the court would be confronted by
a shifting state of facts and values, which, in its confused and con-
fusing nature, could afford no stable ground on which to base an
intelligent, equitable, and just decree. If the tenant of the one-third
cannot be restrained, the tenant of the two-thirds should not; and,
if both mined, the confusion of facts and proofs would be such that
no court could practically and intelligently value, allot, or pardtion
the land. To say the powers of a court of equity are so plenary and
plastic that from these intricacies it could work out the equities of
both parties, and mold a decree to suit the requirements, is to beg
the question. The prompt use of its plenary powers to prevent these
mischiefs at the outset of the case, rather than to cure them at the
close, is a course which better commends itself to the sound discre-
tion of a court of chancery. By preserving the status in quo,-one
of the most beneficial branches of equity jurisdiction,-we avoid
confusion and all danger of injustice, and insure a speedy, plain,
and practical method of arriving at a proper decree. These consid-
erations alone are sufficient to move a chancellor, in the exercise of
a sound discretion, to preserve the present status of the land. But
there are other facts which strengthen him in that conclusion. The
proposed mining is not through a shaft or slope upon the premises
themselves, nor through one which will inure to the benefit of the
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subsequent owner of the land. The coal at that part of the land
is thus made servient to an opening on an adjoining tract; the
plan of mining is based on operations through the land of another;
and even entry to or inspection of the coal is, so far as the objecting
tenant is concerned, at the will or license of the owner of the dom-
inant adjoiner. As we have seen, the respondent company asserts
the tract cannot be justly partitioned, but should be disposed of as a
whole. Upon that question we express no opinion, but, if such be
the case, it is obvious that the mining of the coal during the penden-
cy of the bill may seriously impair the rights of the parties; for it is
obvious to those conversant with the coal business that the success-
ful and profitable mining of large blocks of coal requires a compre-
hensive and consistent plan of proposed operations. Hence plans
that might be feasible and economical, and which would render the
whole tract of great value, might have to give way to relatively more
expensive ones, if only a third, a half, or two-thirds of the tract
could be had. It is obvious, too, that a plan which would distribute
the cost of general items of expense, such as shaft, pumps, ovens,
and other necessary appliances, over a large block of coal, ,vould
render that acreage relatively more valuable than when applied to
a much smaller quantity. 'Whatever may be the facts in this par-
ticular case, and whatever the proofs may hereafter disclose, cer-
tainly the court should see to so preserving the status of the land
that, if the justice of the case requires such a decree, the suitor shall
not be deprived of his right to it, and its enforcement. As regards
the method of mining here sought to be enjoined, we have conflicting
statements from equally experienced men that grave damages from
gas and water will-and from others, equally experienced, that they
will not-result to the Beeson coal. We will not attempt to pass on
these differences. Whether these apprehensions are well or ill
founded, it is suHicient to say the subtile character of the subter-
ranean elements in question are always, in mining operations, ele-
ments of more or less uncertainty and possible danger, and we avoid
all risk of doing harm to the land we have undertaken to partition
by staying the hand of all parties until we have finished our duty in
the premises. The temporary suspension of the co-tenant's right to
mine in this case works no hardship, since it has been for months
past, and is now, in his power to speed the proceeding to final de-
cree. This he can do in much less time than he could do if mining
were allowed, and caused confusion and consequent delay in pro-
curing a final adjustment. In the exercise of what we believe to be
a sound discretion, in furtherance of the orderly conduct of the
cause, and with a view to an intelligent and prompt disposition of
the same, we are of opinion an injunction should issue as prayed for,
and it is so ordered.
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ALLINGTON & CUR'nS MANCF'G CO. et al. v. GLOBE CO.

(Circuit Court, S. D. Ohio, W. D. April G, 1800.)
No. 4,400.

PRACTICE-TAKING DEPOSITIONS IN PATENT CASBS-ExTENS10N OF TalE.
On defendant's motion fOl' further extension of time for taking testi-

mony, it appeared that complainant's counsel, resident in Hartford, Conn.,
was in attendance at Cincinnati froUi February :!8th to March 14th, to be
present at the taking of defendant's evidence, but that defendant took no
evidence except on the first two and last five of those days; four of the lat-
ter days being occupied by an expert in answering a single question, with-
out assistance from counsel. Held, that defendant was not entitled to an
extension of time for taking additional expert testimony.

Offield, Towle & Linthicum and Albert H. 'Valker, for complain-
ants.
Parkinson & Parkinson, for respondent.

SAGE, District Judge. The defendant's motion for further ex-
tension of time to take testimony is overruled. It appears that coun-
sel for the complainants, whose residence is at Hartford, Conn., was
in attendance at Cincinnati all the time from the morning of Feb-
ruary 28 to the evening of March 14, 18!l6, to be present at the taking
of defendant's evidence, but thM the defendant took no evidence ex-
cept on the first two and the last five of those days, although his
counsel was in his office during the seven intervening business days.
'fhe only testimony taken during the second week in March was the
deposition of one of defendant's experts, who occupied four days
of that time in answering one question, without any assistance from
counsel for defendant. 'rhe proposition now is to open up the testi·
mony, to allow the taking of the deposition of another expert with
reference to the operation of the Stratton steam separator when
experimentally used as adllst collector. I see no reason why coun·
sel for the defense cannot, if they so desire, procure from the expert,
for their own use, his views on that subject, and then incorporate
the substance of them in their brief or in their oral argument".
Such testimony is, after all, argumentative, and in most cases would
be quite as effective if presented to the court as a part of the argu-
ments of counsel. It is forcible in proportion as it appeals to the
judgment and conviction of the court, rather than on account of its
being under oath. Or, as suggested by Judge Taft, when a similar
application was made to him, tbe steam separator might be operated
in open court on the hearing in the experimental way desired. The
showing made is not sufficient to justify the extension requested.
The application is refused.


