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UNITED STATES v. TI!\SLEY, Chief Super,isor of Elections.
(Circuit Court of Appeals, Fourth Circuit. May 28, 1895.)
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ApPEAL AND WRITS OF ERROR-AcTIONS AGAINST LNITED STATES.
An action brought by a supervisor of elections against the United States,

under authority of the act of March 3. 1887, to recover items for services
disallowed by the treasury department, is an action at law on a legal de-
mand; and the judgment can be reviewed only on a writ of error, and not
by appeal. U. S. v. Fletcher, 8 C. C. A. 453, 60 Fed. 53, and Chase v. U. S.,
15 Sup. Ct. 174, applied.

Appeal from the Circuit Court of the "Cnitc"'(f States for the West-
ern District of Virginia.
A. J. Montague, U. S. Atty.
William B. Tinsley, in pro. per.
Before and SIMONTON, Circuit Judges, and SEYMOUR,

District Judge.

SIMONTON, Circuit Judge. This is an appeal from the circuit
court of the United States for the ·Western district of Virginia.
The plaintiff below, appellee here, supervisor of elections, brought
his action at law against the United States for certain items of
services claimed by him and disallowed by the first comptroller of
the treasury. The cause was heard b.y the court, and the greater
part of his claim allowed the petitioner. '['he United States filed
its petition for an apppal, which was allowed, and the cause thus
comes here. This being an action on a legal demand, and properly
an action at law, errors in the court below cannot be reviewed in
this court except by writ of error. Act March 3, 1887, c. 359, §
9 (1 Supp. Rev. St. 5(1); L. S. v. Fletcher, 8 C. C. A. 453,60 Fed. 53.
The cause coming here by way of appeal, this court has no jurisdic-
tion over it. Chase v. U. S., 15 Sup. Ct. 174. It is therefore dis-
missed.

LOKG v. LONG et al.
(Circuit Omrt, N. D. Iowa, C. D. April 13, 1896.)

1. REMOVAL OF CAUSES-JURISDICTION-DISTRICT OF RESIDENCE OF PARTIES.
If a case brought in a state court is such that it might have oeen

brought originally in a court of the United States, then it may be removed
to the federal court of the district wherein it is pending in the state court,
when the facts bring it within the second section of the act of August 13,
1888, though neither of the parties resides in such district.

2. SA:\lE-ApPEARANCE-PETITION FOR REMOVAL.
An action was commenced in a state court against nonresident defend-

ants, by attachment of their property. The defendants filed a petition
for the removal of the cause to the federal court, not limiting in any way
the effect of such petition, and alleging therein the pendency of a con-
troversy between them and plaintiff. The cause was removed, and plain-
tiff moved to remand. on the ground that neither state nor federal court
had obtained jurisdiction of the defendants. Held, that both through the
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attachment and tbrough the defendants' appearance the state court had
jurisdiction of the case to which the federal court succeeded. and that the
motion to remand should be denied.

Submitted on Motion to Remand to State Court.
H. E. Long and Funson & Gifford, for plaintiff.
Botsford, Healy & Healy, for defendants.

SHIRAS, District Judge. The plaintiff herein, who is a citizen
.(If the state of Iowa, and a resident of Des Moines, in the Southern
district, brought this action in the district court of Calhoun county,
Iowa, against Isabella M. Long, Ella )'1. Long, Frederick M. Long,
Christian L. Long, and Flora R. Long, who are all citizens of the
state of Pennsvlvania. and residents of that state. and H. J. Gris-
wold, a citizen "of Iowa, to recover the sum of $1,0'00, claimed to be
due plaintiff for the use and occupancy of certain realty situated
in Calhoun county, Iowa, it being averred in the petition that H.
J. Griswold was the agent of his co-defendants, and in that capacity
had received the rentals accruing from said realty. A writ of at-
tachment was sued out by the plaintiff and levied on certain realty,
and notice of the pendency of the action was given by publication,
under the provisions of the Code of Iowa, no personal service of the
.(Iriginal notice being had, except upon the defendant Griswold. Up-
.(In the return day in the state court the defendant Griswold appeared
by counsel, and moved the court to strike his name from the case,
for the reason that it appeared on the face of plaintiff's petition
that he had acted only as the agent for his co-defendants, and had
no interest in the subject of the action. At the same time the non-
resident defendants filed a petition for the removal of the case into
the federal court, averring therein that they were the defendants to
the suit, which involved over $4,000; that the controversy existed
between themselves, they all being, when the suit was brought, citi-
zens of the state of Pennsylvania, and the plaintiff a citizen of Iowa,
residing at Des Moines. The state court sustained the motion of
the defendant Griswold, dismissing the action as to him, and granted
the petition of removal to the federal court. The transcript having
been duly filed in this court, the plaintiff now appears, and moves
that the case be remanded to the state court for want of jurisdic-
tion in this court, basing such motion upon two general grounds;
the first being that, as it appears that neither the plaintiff nor any
.(If the present defendants are residents in the Northern district of
Iowa, jurisdiction cannot be taken by removal, because the action
could not have been brought in this court originally.
In cases brought in the state courts, wherein a removal to the fed-

eral court is sought, the first question to be determined is whether
the given action, either by reason of the subject-matter or by reason
of the diversity of citizenship between the adversary parties, is one
coming within the federal jurisdiction under the provisions of the
existing statutes, and the second question is, if it be found that
the case is one within the federal jurisdiction, Whether the stat-
utory requisites to the right of removal exist in the particular case.
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In the case now before the court, it appears that the controversy
therein set forth exists between a citizen of the state of Iowa (the
plaintiff) and five citizens and residents of the state of Pennsylvania
(the defendants), and the amount involved exceeds the sum of $2,000,
exclusive of interest and costs. It thus appears that the contro-
versy is one of federal cognizance and jurisdiction under the provi-
sions of the first section of the amendatory act of 1888 (25 Stat. 433),
and under the express provisions of that section the plaintiff might
have sued originally in the district wherein the defendants reside,
in the state of Pennsylvania, or in the Southern district of Iowa,
wherein the plaintiff resides; and, further, if the plaintiff had
brought the action in any other federal district,-as, for instance,
the Northern district of Iowa,-and the defendants had appeared
generally in the action for the purpose of contesting it on the merits,
the jurisdiction would have been undoubted. Railway Co. v. ){c-
Bride, 141 U. S. 127, 11 Sup. Ct. 982; Railroad Co. v. Davidson,
157 U. S. 201, 15 Sup. Ct. 563. The contention of the plaintiff that
a case cannot be removed into this court, under the acts now in force,
unless the action could have been properly brought in this court
originally, is based upon a misconception of the true meaning of
the second section of the act of 1888. It is now the settled construc-
tion of this section that, if a given case, brought in the state court,
is such that it might have been brought originally in a court of the
United States, then it may be removed to the federal court of the
district wherein it is pending in the state court, when the facts bring
it within the provisions of the second section. Fales v. Hailway
Co., 32 Fed. 673; Short v. Railway Co., 33 Fed. 114; Wilson v.
Telegraph Co., 34 Fed. 565; Machine Co. v. Walthers, 134 U. S. 41,
10 Sup. Ct. 485.
The second ground upon which plaintiff relies in support of the

motion to remand is based upon the assumption that the state court
did not have jurisdiction over the persons of the nonresident de-
fendants, they being served by publication only, and that their act
in filing a petition to remove the case must be deemed to be a special
appearance only, both as to the state court and as to this court, and
therefore neither court had or has jurisdiction over the defendants.
Under the provisions of the Code of Iowa, actions aided by attach-
ment may be brought against nonresident defendants, and service
of the notice of the action may be made b.)' publication, and upon
such service the court has jurisdiction over the property attached,
and can subject it to the payment of the debt found due the plaintiff.
Therefore, in this case, the state court without an appearance, spe-
cial or general, on part of the defendants, could have proceeded to
judgment against the attached property, and it therefore had ju-
risdiction over the case. When the defendants appeared therein,
and filed the petition for removal to this court, it was not sought
to restrict in any way the effect of the appearance thus made. On
the contrary, in the petition for removal the defendants averred that
there was pending between them and the plaintiff a controversy ex-
ceeding in amount the sum of $2,000, exclusive of interest and costs,
and it was this controversy which they prayed might be removed
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Into this court. By their own affirmative action they have invoked
the jurisdiction of this court, lind, having brought the action into
this court, they would not be permitted to aver that they are not
here for want of personal service. Construction Co. v. Fitzgerald,
137 U. S. 98, 11 Sup. Ct. 36; Railway Co. v. McBride, 141 U. S. 127,
11 Sup. Ct. 982. If the defendants had not appeared in the state
court, the jurisdiction of that court would not have been defeated
as to the attached property; but by the appearance of defendants
in that court it obtained jurisdiction over them personally, and it
does notnow lie with defendants to question the jurisdiction of this
court. Cowley v. Railroad Co., 159 U. S. 569, 16 Sup. Ct. 127. The
defendants, however, do not seek to avoid the jurisdiction of this
court on the questions of service or appearance, and there is, there-
fore, no substantial ground for the contention of the plaintiff to the
effect that this court is without jurisdiction. If the state court had
jurisdiction over the case, this court has succeeded thereto. If this
court has no jurisdiction, it must be because the state court had none,
-a position which the plaintiff does not assume. The facts nOw
appearing of record show that the state conrt had jurisdiction over
the case, that it was one removable to this conrt under the provi·
sions of the act of 1888, and that the proper showing for removal
was made and filed in the state court; whence it follows that this
court has jurisdiction, and that the motion to remand is not well
taken. Motion overruled.

THOMAS et aI. v. HURST et Ill.
(Circuit Court, W. D. Missouri, W. D. February 28, 1896.)

L LIMITATIONS-AcCRUING OF CAUSE OF ACTION-PARTNERSHIP.
In fixing the date at whieh the statute of limitations begins to mn

against a cause of action for an accounting of the affairs of a partnership,
and especially of a so-called mining partnel'sbip, a court of equity will
not always take the date of the actual dissolution of the partnership by
the death of a partner or otherwise, but in a case where, of uecessitv
or by consent, the surviving partner continues the management of tIi'B
partnership affairs for the winding up of the business, will sometimes
postpone the running of the statute until such management or
up has been completed, or until such surviving partner has openly as-
serted an adverse claim to the partnership assets.

a. SAME.
Prior to 1875 defendant, C., and A. were partners in mining operations;

defendant being the active managing partner, and C. ami A. residing
In a state distant from the mines, and A. being Ignorant of mining. Tilli
mines produced no profit, but defendant reported encouragingly to A.
from time to time, and A. placed entire confidence in him. A. died In
1875, and defendant, shortly after, wrote to his widow that his Interest
In the mines was then of no value, but might become valuable. and de-
fendant pledged his hQnor to account fully to the widow for anything
that be realized. Thereafter he never communicated with her, but
continued to hold onto the firm property, to run and traffic in the same,
and, at various times, admitted to other persons that A.'s widow had an
interest therein. Prior to and In 1883, defendant sold out mining prop-
erties of the firm for large sums of money, for which he did not account
to A.'swidow, who was ignorant of the sales until she learned of them


