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Hartwell Railroad. It is said that, prior to the foreclosure of a
mortgage, the mortgagor has the right to use the income and profl.tll
of the mortgaged property, and that no accounting could be de-
manded of the mortgagor in this respect. Gilman v. Telegraph Co.,
91 U. S. 603. The general doctrine contended for is unquestionably
correct, but in this case, according to the allegations of the bill, the
Richmond & Danville Railroad Company, owning and controlling
majority of stock and bonds, took possession by its officers of the
Hartwell Railroad, and operated the same for its own use and bene-
fl.t, made large profl.ts, and fraudulently appropriated the same to its
own use, without regard to the interests of the minority stockhold-
ers and bondholders. It is not the case of a mortgagor retaining the
use and income of a road, but it is the case of a third party having
in his possession large earnings and profits derived from the mort-
gaged property, and which have been diverted from the proper chan-
nel, and fraudulently appropriated to its own private use. The al-
legation is that the effect of this conduct on the part of the Rich-
mond & Danville Railroad Company has been to render the Hart-
well Railroad Company insolvent and unable to pay its debts. Con-
ceding this and the other facts, as the demurrer does, to be true,
the Hartwell Railroad, when sold, will not pay its bonds and inter-
est; and here is a large fund derived from the operation of the road,
and which legitimately belongs to the Hartwell Railroad Company,
which the Richmond & Danville Railroad Company fraudulently
withholds, and for which it refuses to account. Why may not a
creditor of the Hartwell Railroad Company, and especially one hav-
ing a lien on the property from which the fund was derived, follow
this fund, and have it appropriated to the payment of his debt? The
right to do so seems to be clear.
As to the attitude of the Southern Railway Company in this liti-

gation, it took these bonds from the Richmond & Danville Railroad
Company, after maturity, and while this proceeding was pending,
claiming that they were subject to certain credits by reason of the
amounts improperly withheld from the Hartwell Railroad Company.
So far as the facts are now disclosed, it must stand in the shoes of
the Richmond & Danville Railroad Company.
The demurrers will all be overruled.

OFFICE SPECIALTY MANUF'G CO. v. COUNTY OF ELBERT.

(Circuit Court, N. D. Georgia. December 1, 1895.)

MUNICIPAL CORPORATIONS-INDEETEDNESS-GEORGIA CONSTITUTION.
Under paragraph 1, § 7, art. 7, of the constitution of Georgia (which tor-

bids any county or municipal corporation to incur debt In excess of 7 per
cent. of the assessed value of the taxable property, and provides that no
county or municipal corporation "shall Incur any new debt, except for a
temporary loan or loans to supply casual deficiencies of revenue, not to ex-
ceed one-fifth of one per centum" of such assessed value, without the assent
of two-thirds of thl' qualified voters at an election), a contract made by a
county for the purchase of supplies, to be paid for, one-half in 13 months,
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and one-half a year later, no election to authorize any debt having been
held, is invalid, and not binding on the county.

Glenn & Hountree, for plaintiff'.
King & Spaulding and Mr. Tutt, for defendant.

NEWMAN, District Judge. This is a suit by the Office Specialty
Manufacturing Company, a corporation of New York, against the
county of Elbert, of this state and district, to recover damages for
the breach of a contract made by the county commissioners of El-
bert county with the plaintiff for furnishing certain compressing
files and roller shelves to be placed in a new courthouse which was
at the time of the contract being erected for said county. The con-
tract was made on the 10th day of October, 1894, and the furniture
was to be delivered on or before the 15th of November, 1894. The
total amount of the contract price was $2,067; and it was to be paid,
one half on or before December 30, 1895, and the remaining half on
or before December 30, 1896, without interest.
Certain questions have been raised by the demurrer, and argue(\

as to whether these compressing files and roller shelves were fixtures;
whether furnishing and putting up of the same comes within the
term "building and repairing courthouses"; and also as to whether
certain preliminaries which the statutes require have been complied
with; and, further, as to whether or not it is necessary to set out
in the declaration a compliance with all the prerequisites of the
statutes for entering into a contract by a county, or whether they
will be presumed. A discussion of these questions is rendered un-
necessary by the view the court takes of the eff'ect of this contract
of certain provisions of the constitution of the state.
Paragraph 1, § 7, art. 7, of the constitution of Georgia, so far as

material here, is as follows:
"The debt hereafter incurred by any couuty. municipal corporation, or rJoliti-

cal division of this state, except as in this constitution provided for, shall not
exceed seven per centum of the assessed value of all the taxable property
therein, and no such county municipalities, or division shall incur any new
debt, except for a temporary loan or loans to supply casual deficiencies of rev-
enue, not to exceed one-fifth of one per centum of the assessed value of tax-
able property therein, without the assent of two-thirds of the qualitied voters
thereof, at an election for that pUl'pose, to be held as may be prescribed by
law."

This provision of the COIJstitution has been before the supreme
court of the state several times.
In the case of Hudson v. Mayor, etc., of Marietta, 64 Ga. 286, tht

city authorities had contracted for the exchange of an old engine
for a new one, and incurred a debt of $3,000, and it was held that
it could not be done.
In the case of Spann v. Commissioners, Id. 498, the first-named de-

cision was affirmed.
In the case of Cabaniss v. Hill, 74 Ga. 845, the first headnote is as

follows:
"Certain iron doors, cells, pipes for sewers, etc., were furnished to a county,

under a contract which provided that the contractors agreed 'to take and ac-
cept the sum of $3,;:;10 in warrants on county treasurer, payable on December
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25, 1894, and bearing eight per cent. Interest after that date until paid, in full
payment for said cells and wrouglit-ir()ll works.' At the November term of
the court of ordinary, orders were issued to 'payout of any money now being
collected for new jail fund.' Semble, that this contract created a new debt,
and was unconstitutional."

There is some question in this last case as to whether the con-
tract was not for the payment of a debt out of the current revenue,
and within the year in which the contract was made; but the court
held that inasmuch as it provided that if the debt was not paid at
maturity, to wit, on December 25th, it should bear interest at 8 per
cent. (a higher rate than it should bear but for the contract), it was
obnoxious to the constitutional provision.
The last ease which I have seen, and to which my attention has

been called, is Lewis v. Loffey, 92 Ga. 804, 19 S. E. 57. This case,
while there were other questions involved in it not material here,
clearly affirms and adheres to the doctrine announced in the former
cases cited.
Under these decisions of the supreme court, construing the con-

stitutional provision, which has been quoted, it is clear that this
contract is invalid. The debt is made in October, 1894. The first
payment is to be made in December, 1895, and the second in De-
cember, 1896. No county can incur any new debt under this con-
stitutional provision except for a "temporary loan or loans to sup-
ply casual deficiencies of revenue .. .. .. without the assent of
two-thirds of the qualified voters thereof." It is not set out in the
declaration, nor is it pretended here, that any such election has been
held. This contract provides for the payment for this furniture in
one and two years after it is delivered. It is clearly the creation
of a new debt not in existence at the time of the adoption of the
co.nstitution of 1877. It is not to supply casual deficiencies of rev-
enue for the current year, and it is not authorized by a proper vote
of the county. So, it seems that the action of the county author-

was in violation of the clause of the constitution quoted, and is
not binding on the county.
In the case of Claiborne Co. v. Brooks, 111 U. S. 400, 4 Sup. Ct.

489, the supreme court, in discussing this question, say:
"It is undOUbtedly a question of local policy with each state what shall be

the extent and character of the powers which its various political and munici-
pal organizations shall possess; and the settled decision of its highest courts
on this subject will be regarded as authoritative by the courts of the United
States, for it is a question that relates to the internal constitution of the body
politic of the state."
There can be no question of the correctness of the views above

stated when tested by the decisions of the highest court of the state,
and by what seems to be the settled construction of the constitution
in this respect. The demurrer must be sustained, and the case dis-
missed.
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1. FRAUDULENT CONVEYANCES-VOLUNTARY DEEDS.
A voluntary deed is fraudulent, by operation of law, where the facts and

circumstances clearly show that existing creditors are thereby prejudiced,
without regard to whether there was any actual or moral fraud in the con·
veyance.

2. SAME-CHEDITORS-CONTINGENT OBLIGATION.
The creditors entitled to object to a voluntary conveyance, by which the

means of the grantor are impaired to their prejUdice, include the holders
of contingent obligations of such grantor, by way of guamnty or otherWise,
as well as those to whom debts are due from him.

3. SAME-HOMESTEAD.
A voluntary conveyance of a homestead cannot be set aside, as in fraud

of creditors, since, being exempt from execution, its transfer could not
hinder or prejUdice them.

4. JUDGMENTS-COLLATEHAL ATTACK.
In a suit to set aside a voluntary conveyance as in fraud of creditors,

a judgment of a competent court, having jurisdiction, in favor of the
plaintiff, and against the grantor in such conveyance, is conclusive, as
against such grantor, as to the existence of a debt to the creditor, and the
grounds of such judgment cannot be inquired into.

5. SAME.
It may be, however, that the grantee in such conveyance, not having been

a party to the judgment against l1is grantor, is not precluded from ex-
amining into the grounds tlwreof.

'l'his is a creditors' bill, brought to set aside certain conveyances
of real estate, exeeuted by the defendant E. Urane, upon the ground
that said conveyances were voluntarily made, without consideration,
for the purpose of avoiding and defeating a claim and demand held
by complainants against him.
On the 19th day of Febnlllry, 1876, E. Crane conveyed to his daughter, l\Irs.

A. G. Styles, certain land, for the expressed consideration of $5. On June
18, 18!J2, he conveyed to his wife, Mary E. Crane, celmin real estate in Heno,
Nev., for the expressed consideration of $5 and love and affection. On July
7, 1892, he conveyed to his daughter, Amelia H. Howard, 40 aeres of land
valued at $3,000, for the expressed consideration of $5 and love and affection.
On Oetober 5, 1892, the defendants E. Crane and his wife, ;\Iary K Crane,
conveyed to their son, g. O. Crane, 80 acres of land, valued at $4,000, and 15
shares of stock in a reservoir and ditch company, of the value of $1,650, for
the expressed consideration of $1,000. The conveyance to Mrs. Styles was
executed long prior to the tiwe of the transactions hetween E. Crane and the
complainants, and no claim is or could be made against that conveyance. At
the time the conveyances were made in 1892, the defendant E. Crane was
about 80 years of age, and in ill health, and the conveyances were made for
the purpose of dividing his property for the benefit of his children, and when
he was solvent, and not indebted to anyone, unless from the facts herein-
after stated, he had incurred a liability to eomplainants. The eonveyanceR
were all voluntary, and for the expressed consideration therein named, except
the conveyance to the son, E. O. Crane, who had, previous to the conveyance,
advanced to his father about $200, and the expressed consideration of $1,000
had been paid by him prior to the commencement of this suit. The daughters
of defendant reside in California, and the only conveyances sought to be set
aside herein are those made to E. Orane and E. O. Crane.
On the 10th day of May, 1892, the complainants entered into a written agree-

ment with the Reno Manufacturing Company, the substance of which was


