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would seem to be such a right as must be enforced by an action at
law, and that it cannot properly be added to the $1,800, for the pur-
pose of making the jurisdictional amonnt. It would seem, there-
fore, that this court would be without jurisdiction, on 'lccount of
the insufficiency of the amount involved. But, even if this is not
true, it is not believed that the bill presents a case for equitable
relief. The complainant may, on the facts alleged in her bill, have
a case against the defendant; but, if she has, it is a case at law,
and not cognizable in a court of equity. The cases cited by coun-
sel for complainant-Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup.
Ct. 594, and Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340-do not
support this contention. In each case much clearer grounds for
equitable jurisdiction are shown than exist here. While the can-
cellation and rescission of fraudulent contracts would, in a proper
case, be ground for equitable cognizance, it should present a differ-
ent state of facts from that shown here. The case of Buzard v.
Houston, 119 U. S. 347, 7 Sup. Ct. 249, lays down the rule which
appears to be applicable to this case; and the facts here seem to
fall within it rather than the cases above referred to, cited by coun-
sel for complainant.
But how can this contract be rescinded by this court? Accord-

ing to the bill, the money of complainant was invested in a mort-
gage on land in the state of Washington. the mortgagor
nor any of the other parties to that transaction, except her agent;
McCandlish, are brought before the court. The contract by which
her money was invested in this bond and mortgage very clearly can-
not be rescinded, as the case now stands. McOandlish simply trans-
ferred to her or delivered to her the securities in which he had in-
vested her money. If the prayer that the transaction be set aside
refers to the transfer from McOandlish to complainant, it shows how
simple the niatter is, and makes it clear that her rights can be en-
forced at law, and that a case is not made for a court of equity. It
is quite plain that she has merely a money demand against McOand-
lish for misapplication of her funds in his hands, which she can en-
force by a proper action in a court of law.
The demurrer must be sustained. and the case dismissed.

LINDER v. HARTWELL R. co. et al.
(Circuit Court, N. D. Georgia. January 8, 1896.)

1. RAlT,ROAD MORTGAGES-FORECLOSURE-REQUEST OF BONDHOLDERS.
Complainant, a holder of the stock and bonds of the II. R. Co., filed hIs

bill against that company and the R. & D. Ry. Co., alleging that the II.
Ry. 00. had been operated by the R. & D. Ry Co., which owned a majority
of its stock and more than three-quarters of its bonds; that the earnings
of the H. Co. had been misapplied by the officers of the R. & D. Co., and
diverted to their own use, to the Injury of the minority stockholders and
creditors of the II. Co., causing the interest on its bonds to fall largely into
arrear. and rendering the company insolvent; that the officers of the
R. & D. Co. had refused the minority stockholders and creditors a statement
of the earnings of the road and an inspection 011 Its books, and thereupon
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complainant. after averring the refusal of the trustees under the mortgage
securing the bonds to sue, asked for an accounting from the R. & D. Co.,
and for foreclosure of the mortgage. Hela, on demurrer by the R. & D.
Co., that complainant would not. under the peculiar circumstances. be de-
barred from maintaining the suit for foreclosure by a provision of the
mortgage requiring a request of one-fourth of the bondholders to authorize
a foreclosure, since such a reqUirement would enable the R. & D. Co.• hold·
ing more than three-fourths of the bonds, to delay the foreclosure indefi-
nitely.

2. SAME-DIVERSION OF EARNINGS-ACCOUNTING.
Held. further, that though the mortgagor company could use the income

of the mortgaged property until foreclosure, without being called to ac-
count, the complainant had a right to require an account from the R. & D.
Co. of profits it was alleged to have made by the diversion of the earn.ings
of the H. Co., while in control of that company by its officers.

Erwin, Cobb & Wooley, for plaintiff.
IA. G. McCurry, for defendant.

NEWMAN, District Judge. This is a bill filed by T. J. Linder,
originally against the Hartwell Railroad Company and the Richmond
& Danville Hailroad Company, in the superior court of Hart county,
and removed by the Richmond & Danville Railroad Company to this
court. Recently the Southern Railway Company was made a party
defendant, and since the argument the plaintiff has conceded the
necessity for making John B. Maxwell, trustee, a party, and an order
has been taken to that effect. The case made by Linder's bill is that
the Hartwell Railroad Company is a corporation of Georgia organ-
ized for the purpose of constructing a railroad from Bowersville to
Hartwell, Ga.; that the Richmond & Danville Railroad Company
is a foreign corporation of the state of Virginia; that the capital
stock of the Hartwell Railroad Company is $21,000, in shares of $100
each, of which Linder owns 5 shares, the Richmond & Danville
Railroad Company owns 139 shares, making it a majority stockhold-
er; that the Hartwell Railroad Company, on the 2d of January,
1880, issued its first mortgage bonds in the sum of $20,000, in de-
nomination as follows: 20 of said bonds being for $100 each, and
36 bonds at $500 each, all bearing interef>i at 10 per cent. per an-
num from the 1st of September, 1879, and due and payable Septem·
bel' 1, 1889. No part of the interest on these bonds was due or pay-
able before the 1st of January, 1884, at which time all accrued
interest was to be paid, and the interest thereafter to be paid semi-
annually on the 1st of March and September of each year. On said
2d of January, 1880, a mortgage was executed in favor of John B.
Maxwell, R. E. Saddler, and John Snow, trustees named therein,
on said railroad and appurtenances, to secure the payment of said
bonds. Linder is the owner of $3,800 of these bonds, with a large
amount of accrued interest; and the remainder were owned by the
Richmond & Danville Railroad Company, which, as alleged in the
amendment, passed into the hands of the Southern Railway in 1884,
after the bonds had matured. The Hartwell Railroad was construct·
ed by a construction company under a contract by which the con·
struction company was to own and operate the road, and receive the
profits of the same until January 1, 1884. In the meantime the con-
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struction company sold out the balance of its term to the Richmond
& Danville Railroad Company, who operated the road from the time
of this sale, in 1881, to the 1st day of January, 1884, when the rail-
road was turned over to the Hartwell Railroad Company. This
change was a mere formality, indicated by some entries in books;
-the road continuing to be operated, as it had been before, by the of-
ficers of the Richmond & Danville Railroad Company, as the officers
of the Hartwell Railroad Company. The bill charges, further, that
the road was operated by the Richmond & Danville Hailroad Com-
pany, for its benefit, and without regard to the interest of the minor-
ity stockholders or the creditors of the road; that the books of the
company were kept in Virginia, where they were inaccessible to the
minority stockholders and creditors, or, at least, inaccessible with-
out great inconvenience and expense; that the Richmond & Dan-
ville Railroad Company has failed and refused to furnish a state-
ment of the gross income, expenses, and net income of the road, and
that it has failed to furnish an exemplification from the books show-
ing the accounts of the Hartwell Hailroad, and the disposition made
of its earnings, and has refused to allow an inspection of the books;
that the majority stockholders have fraudulently withdrawn the
earnings of the road from the treasurer, and applied them to their
own private use, and refuse to account therefor. The bill further
alleges that the complainant, not having access to the books of the
company, cannot state positively as to amounts, but that since Jan-
uary, 1884, the gross receipts of the Hartwell Hailroad have averaged
$9,000 per annum, amounting in all to $72,000 at the time the bill
was filed; that the legitimate expenses of said road had not exceed-
ed $3,000 per annum, leaving as a net profit $6,000 per annum, or a
total of $48,000, or some other large sum, in the hands of the Rich-
mond & Danville Railroad Company; that the effect of this fraud-
ulent conversion of the income of the Hartwell Hailroad was to leave
it insolvent and unable to pay the demands against it; that R. E. Sad-
dler, one of the trustees, has died since his appointment, and before
the filing of this bill; that John Snow refused to act as trustee; and
that John B. Maxwell refused to sue. The prayers are for the ap-
pointment of a receiver; for an injunction; for a mandamus requir-
ing the Richmond & Danville Railroad Company to turn over certain
property (which is described in the bill as having been wrongfully
taken by it, and which has not been alluded to because deemed im-
material); for an accounting between the majority stockholders, the
Richmond & Danville Railroad Company, the Hartwell Railroad
Company, and the plaintiff as to the earnings of the road; for the
foreclosure of the mortgage; and for subprena.
The demurrers are on the grounds-First. That Maxwell, trustee,

is not made a party. This has been cured by the amendment refer-
red to. Second. That there is no allegation that the officers of the
Hartwell Railroad Company were requested to act and institute this
proceeding by Linder before he filed his bill. Third. That the trus-
tee, by the terms of the mortgage, has no right to proceed to foreclose
against the mortgagor for default in payment of principal and inter-
est, except upon the request of holders of not less than one-fourth
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of the bonds upon which default shall have occurred. Fourth. That
Linder, as a bondholder (assuming that, for the reason stated in the
second ground, he cannot proceed as a stockholder), has no right, as
mortgagee, to the income and profits of the road while it was in the
possession of the mortgagor, and before proceedings to foreclose.
This states the substance of all the demurrers filed bv the Hartwell
Railroad Company, the Richmond & Danville Railroad Company, and
the Southern Railway Company.
It will be perceived that there are three questions for determina-

tion: First. As to the righ t of Linder, as a stockholder in the Hart·
well Railroad Company, to maintain this suit. There is no allega-
tion in the bill of any request maue to the officers of the Hartwell
R,lilrond Company to institute this proceeding before Linder com·
menced it. So that it would be necessary that he should have the
right, the peculiar circumstances of this case, to bring this
bill as a sbckholder without first making a demand on the officers
of the Hartwell Hailroad Company to proceed. What would be true
as to this, under the facts of this case, it is not necessary to de·
termine, as the plaintiff's counsel have stated in open court that they
do not rely upon Linder's rights as a stockholder, but upon his rights
as a bondholder.
As to third ground of demurrer, the power given the trustees, by

the terms of the mortgage, upon the default in the payment of prin·
cipal and interest, is to take possession of the mortgaged property,
and to sell the same. Even if the trustees had no power to pro-
ceed to foreclose the mortgage in court except upon the request of
one-fourth of the holders of bonds ordinarily, the situation of the
bondholders here, and their relation to each other and to the Hart-
well Railroad Company, makes an exceptional case, and justifies this
proceeding. The Richmond & Danville Railroad Company owns
more than one-fourth of the bonds, and therefore has it in its power,
if the request of one-fourth of the bonds is necessary, to delay pro-
ceedings indefinitely. It would be remarkable if the Richmond &
Danville Railroad Company could do what it attempts by this ground
of the demurrer to do,-that is, admit that it has acted wrongfully
and fraudulently in this matter, as charged in the bill; that it has
not, notwithstanding eight years' default in the payment of inter-
est, and three years' default in the payment of the principal. made
any request of the trustees to proceed,-and yet, as it holdS three-
fourths of the securities of this road, it can stand by and prevent
the minority bondholder from obtaining his right, and collecting his
long past due debt by foreclosure of the mortgage. It should not
be allowed in this way to take advantage of its own wrong, and
bring about such a palpable denial of justice, even if the provision
of this mortgage requiring the request of one-fourth of the bond·
holders is applicable to a proceeding to foreclose in court.
The only remaining question for determination (except as to the

position of the Southern Railway Company in the matter) is as to
the right of Linder to require an accounting of the .Richmond &
Danville Railroad Company as to the large profits which he alleges
were made during the eight years it, by its officers, operated the
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Hartwell Railroad. It is said that, prior to the foreclosure of a
mortgage, the mortgagor has the right to use the income and profl.tll
of the mortgaged property, and that no accounting could be de-
manded of the mortgagor in this respect. Gilman v. Telegraph Co.,
91 U. S. 603. The general doctrine contended for is unquestionably
correct, but in this case, according to the allegations of the bill, the
Richmond & Danville Railroad Company, owning and controlling
majority of stock and bonds, took possession by its officers of the
Hartwell Railroad, and operated the same for its own use and bene-
fl.t, made large profl.ts, and fraudulently appropriated the same to its
own use, without regard to the interests of the minority stockhold-
ers and bondholders. It is not the case of a mortgagor retaining the
use and income of a road, but it is the case of a third party having
in his possession large earnings and profits derived from the mort-
gaged property, and which have been diverted from the proper chan-
nel, and fraudulently appropriated to its own private use. The al-
legation is that the effect of this conduct on the part of the Rich-
mond & Danville Railroad Company has been to render the Hart-
well Railroad Company insolvent and unable to pay its debts. Con-
ceding this and the other facts, as the demurrer does, to be true,
the Hartwell Railroad, when sold, will not pay its bonds and inter-
est; and here is a large fund derived from the operation of the road,
and which legitimately belongs to the Hartwell Railroad Company,
which the Richmond & Danville Railroad Company fraudulently
withholds, and for which it refuses to account. Why may not a
creditor of the Hartwell Railroad Company, and especially one hav-
ing a lien on the property from which the fund was derived, follow
this fund, and have it appropriated to the payment of his debt? The
right to do so seems to be clear.
As to the attitude of the Southern Railway Company in this liti-

gation, it took these bonds from the Richmond & Danville Railroad
Company, after maturity, and while this proceeding was pending,
claiming that they were subject to certain credits by reason of the
amounts improperly withheld from the Hartwell Railroad Company.
So far as the facts are now disclosed, it must stand in the shoes of
the Richmond & Danville Railroad Company.
The demurrers will all be overruled.

OFFICE SPECIALTY MANUF'G CO. v. COUNTY OF ELBERT.

(Circuit Court, N. D. Georgia. December 1, 1895.)

MUNICIPAL CORPORATIONS-INDEETEDNESS-GEORGIA CONSTITUTION.
Under paragraph 1, § 7, art. 7, of the constitution of Georgia (which tor-

bids any county or municipal corporation to incur debt In excess of 7 per
cent. of the assessed value of the taxable property, and provides that no
county or municipal corporation "shall Incur any new debt, except for a
temporary loan or loans to supply casual deficiencies of revenue, not to ex-
ceed one-fifth of one per centum" of such assessed value, without the assent
of two-thirds of thl' qualified voters at an election), a contract made by a
county for the purchase of supplies, to be paid for, one-half in 13 months,


