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met with the continuous and unbroken support of the decisions of
the supreme court e\'er since. f:;mith v. Honey, 3 Pet. 469; Knapp
v. Banks, 2 How. 73; Walker v. t;". S., 4 'Vall. 165; Merrill v. Petty,
16 Wall. 338; Telegraph Co. v. Rogers, 93 U. S.565; Town of Elgin
v. Marshall, 106 U. S. 578, 1 Sup. Ct. 484; Hilton v. Dickinson, 108
U. So 165, 2 Sup. Ct. 424; Jenness v. Bank, 110 U. S. 53, 3 Sup. Ct.
425; Dows v. Johnson, 110 U. S. 223, 3 f:;up. Ct. G40; Bradstr'eet
Co. v. Higgins, 112 U. So 227,5 Sup. Ct. 117; New York El. It Co. v.
Pifth Nat. Bank, 118 U. S. 608, 7 Sup. Ct. 23; Henderson v. Wads,
worth, 115 U. S. 264-276, 6 Sup. Ct. 40; Gibson v. f:;hufeldt, 122
U. S. 27, 7 Sup. Ct. 1066; Reynolds v. Burns, supra; Cameron v.
U. S., 146 U. S. 533, 13 Sup. Ct. 184; Abadie v. U. S., 149 U. S.
261, 13 Sup. Ct. 836; Railway Co. v. Saunders, 151 U. S. 105, 14
Sup. Ct. 257; Railway Co. v. Booth, 152 U. S. H71, 14 Sup. Ct. 693;
Jones v. Pritchle, 154 U. S. 590, 14 Sup. Ct. 1171; Pittsburgh Loco,
motive & Car Works v. State Nat. Bank of Keokuk, 154 U. S. 626, 14
Sup. Ct. 1180.
'fhe rule in the United States courts also appears to have been

very generally adopted by the state courts, notably by the supreme
court of California, when !\fl'. Justice Pield, now of the supreme
court of the United States, was chief justice in that state. Gillespie
l'. Benson, 18 Cal. 410; Votan v. Reese, 20 Cal. 90.
'l'be amount involved in this case not being sufficiently large to

vest this eourt with jurisdietion within the rule above stated, this
appeal must be dismissed. So ordered.

LANDERS v. FELTON et a1.

(Circuit Court, D. Kentucky. April 18, 1800.)

l. MASTER AND SEHVAKT-NEGLIGENCE OF SERVANT-JOIl',T LTABTUTY.
Mere neglig'ence of a servant does not create a joint liability of such

servant and his master for damage resulting from the negligence. 'Varax
v. Railway Co., 72 Fed. 637, followed.

2. RIHWVAL CAusES-JOIKDEU OF DEFENDANT TO PUEVENT REMOVAL-BAD
.l:<'AITH.
When a complaint states a cause of action against two defendants, one

of ,vhom is a citizen of the same state as the plaintiff, an averment, in a
petition for removal of the cause to a federal court, that the allegations
involving such defendant are made in bad faith, to prevent removal, must
be sustained by circumstantial and detailed proof, in order to justify re-
moval; and the mere verification of the petition for removal, containing
such averment, is not sufficient.

3. SAME-SUIT AGAINST RECEIVEU OF UNITED STATES COURT AND OTHERS
JOIN'Y'LY.
An action brought, without leave of court, against a receiver appointed

by a federal court, and other parties, who are citizens of the same stat(e
as the plaintiff, to establish a joint liability of all the defendants, is a suit
arising under the laws and constitution of the United States, and, if origi-
nally brought in a state court, may be removed to a federal court.
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TAFT, Circuit Judge. This is a motion to remand. Plaintiff
brings his action against S. JU. Felton, receiver of the Cincinnati,

Orleans & Texas Pacific Railway Company, appointed by the
circuit court of the United Stlltes for the district of Kentucky. The
Cincinnati, New Orleans & Texas Pacific Railway Company is a cor-
poration organized under the laws of Ohio, and a citizen thereof; the
Southern Railway in Kentucky is a corporation organized under the
laws of Kentucky; and Jerry Pannell is a citizen of Kentucky. The
petition of the plaintiff, after alleging the citizenship of the corporate
defendants, and the fact that the defendant Felton was appointed
receiver of the Cincinnati, Kew Orleans & Texas Pacific Railway
Company by the circuit court of the United States for the district of
Kentucky, alleges that the tracks of the two companies are operated
jointly by the receiver and by the Southern Railway in Kentucky,
at Burgin; that Jerry Pannell was the employe, under the joint con-
trol of both the receiver and the Southern Railway, in charge of the
yard engine; and "that said defendant Pannell, then in charge of
said yard engine at said time and place, as such employe of the other
defendants, by gross neglect and carelessness, did run said engine,
jointly owned and operated by said receiver and the Southern Rail-
way Company in Kentucky, over and against plaintiff's intestate,
and did then and there so injure the plaintiff's intestate that he
died." Two petitions for removal were filed. One was filed by
S. M. Felton, receiver of the Cincinnati, New Orleans & Texas Pacific
Railway Company, and the Cincinnati, New Orleans & Texas Pa-
cific Railway Company. This petition averred that Felton and the
Cineinnati, New Orleans & Texas Pacific Railway Company were
dtizens of states other than Kentucky, that the plaintiff was a citi-
zen of Kentucky, and that the controversy was between citizens of
different states. The petition continued:
"And your petitioners aver that the persons named as co-defendants in

this case, to wit, the Southern Railway C{)mpany in Kentucky and Jerry
Pannell, are not proper parties defendant to this case, and are improperly
and fraudUlently joined as defendants herein for the sole purpose of pre-
venting the removal of this cause to the circuit court of the United States;
it being alleged that the said Jerry Pannell and the Southern Railway Com-
pany in Kentucky are jointly liable with your petitioners for the acts and
omissions in the petition complained of; the facts being that the said Jerry
Pannell was, at the time of the said acts and omissions, acting in the employ
of the said S. M. Felton, receiver, and not in the employ of any other of the
defendants, and the said acts and omissions were done by him solely in carry-
ing on the business of the said S. M. Felton, receiver, and as his servant, and
not in carrying on the business of the Southern Railway Company in Ken-
tucky, and that the Southern Railway Company in Kentucky is not liable
for said acts or omissions of the said Pannell, or otherwise, to the plaintitI.
All of which facts are. and at the time of the bringing of this suit were, well
known to the plaintiff."

The second petition for removal was filed by S. M. Felton, as re-
ceiver, on the ground that the suit arose under the constitution and
laws of the United States, and was brought against Felton under
that clause of the jurisdiction acts of 1887 and 1888 which permits
receivers appointed in the federal court to be sued without first ob-
taining leave of the court to sue. These petitions for removal were
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demurred to in the state court. The state court sustained the de-
murrers, and overruled the motion of the defendant to remove the
cause. A transcript has nevertheless been filed in the court below,
and the motion is now made to remand.
It is very clear that under the decision of this court in the case of

Warax v. Railway Co., 72 Fed. 637, on the face of the plaintiff's
petition, Pannell is improperly joined as a party defendant with
the receiver and the Southern Railway Company, because the peti-
tion seeks to hold the defendants for the negligence of their serv-
ant without showing in any way any other ground for their lia-
bility, except the negligence of the servant. On such averments
a joint liability is not shown. Nor is the Cincinnati, New Or-
leans & Texas Pacific Railway Company properly joined as defend-
ant in the suit, because no cause of action is stated against it. It
is not liable for the torts of the receiver. Railroad Co. v. Hoechner,
14 C. C. A. 469, 67 Fed. 456. The averments of the petition do,
however, justify the joinder of the Southern Railway Company with
the receiver. The petition for removal seeks to question the bona
fide character of these averments. 'rhe petition is verified by the
receiver, but no evidence is offered to show that these averments
were fraudulently made, unless the affidavit of the receiver to the
petition can be regarded as such proof. I do not think that it can
be. If such an averment is to be proven, it should be by circum-
stantial and detailed evidence, so that the court may judge whether
the charge of bad faith in the averments, for the purpose of evading
the jurisdiction of the court, is sustained. The burden in such a
case, and on such an issue, is, of course, upon the removing party.
This brings us, therefore, to the second petition for removal. It

was filed by Felton, receiver, alone, and the right to remove is based
therein on the ground that the action brought arises under the laws
and constitution of the United States. The petition of the plaintiff
avers that Felton is a receiver appointed by the circuit court of the
United States, and the judgment is asked against him as such re-
ceiver. There can be no doubt, under the decisions of the supreme
court, that an action against the receiver, as sole defendant, arises
under the laws and constitution of the United States, and that he
would have the right to remove such a case from the state to the
federal court. This is established by the case of Railroad Co. v.
Cox, 145 U. S. 593, 12 Sup. Ct. 905. The purport of the decision is
succinctly stated by Mr. Justice Gray, in delivering the opinion of
the court in the case of Tennessee v. Union & Planters' Bank, 152
U. S. 454, 463, 14 Sup. Ct. 654, where he said:
"The difference between the act of March 3. 1875, and the later acts, is

illustrated by the recent case of Railway Co. v. Cox, in which receivers,
appointed by a circuit court of the United States, of a railroad corporation
deriving its corporate powers from acts of congress, were sued in the same
court, without previous leave of the court, after the act of 1887 took effect.
This court, speaking by the chief justice, after observing that the corpora-
tion would have been entitled, under the act of 1875, to remove a suit brought
against it in a state court, maintained the jurisdiction of the circuit court of
the United States of the action against the receivers, under the act of 1887,
upon the ground that the right to sue (without the leave of the court which
appoiuted them) receivers appointed by a court of the United States was con-
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ferred by section 3 of that act, and therefore the suit was one arising under"
the constitution and laws of the United States. 145 U. S. 593, 601, G03, 12'
Sup. Ct. 005."
The question here arises whether an action bl'ought against the

receiver of a lJnited States court, and others, who are citizens of
the same state as that of the plaintiff, to establish a joint liability
of all the defendants, is a suit arising under the laws and constitution
of the United States. I do not see how it can be otherwise. No'
separate liability could be asserted against the receiver, as receiver,
except under the laws of the United States. If no separate liability
could be asserted against him, except by virtue of those laws, eel"
tainly no joint liability with another can be asserted against him,
except by virtue of the same laws. Therefore the joint liability of
the defendants with the receiver arises under the laws and consti·
tution of the United States. If the plaintiff wished to sue the other
defendants without joining the receivel', he had his election to do
so, because the liability of joint tort feasors is also several. He
might, therefore, have maintained his action against the resident £Ie·
fendants in a state court, without any possibility of removal to a
federal court. He elected, however, to join the resident defendants
with a person against whom he could establish no liability, in the'
capacity in which he sues him, except by virtue of the laws of the
United States. Therefore the joint eause of aetion which he asserts
against all the defendants must find its sanetion in the federal stat·
utes. Hence the cause of action is removable. The state court was
in error in denying the petition of the receiver, and the motion to
remand is overruled.

FARMERS' LOAN & THUS'!.' CO. v. CHICAGO & N. P. R. CO. (DAm"ELL,_
Intervener).

(Circuit Court of Appeals, Seventh Circuit. March 26, 18flG.)

Xo. 282.
1. A);D MANKER OF TAKING.

On May 7th an intervener in foreclosure proceedings in the circuit court
filed an assignment of errors, and prayed an appeal to the circuit court of
appeals. It was thereupon ordered "that said appeal be allowed, upon
the intervening petitioner * * * filing an appeal bond" for $[iOO. "with
security to be approved by the court." An appeal bond was approved
September 5th, and filed September 9th, and on that day a citation was

returnable October 8th. Held, that the allowance of an appeal was
perfected on September 9th.

2. SAME-SIGNING OF CITATION.
When one of the judges of the circuit court has approved an appeal

bond, it is competent, under Hev. St. § 999, for another judge of that court.
who might have granted the appeal and approved the bond, to sign the
citation.' His signing thereof without requiring security is equivalent to
an express approval of the existing bond.

3. SAME-TIME OF Fn,ING TRANSCRIPT.
Where the transcript was filed within 30 days after the appeal was per-

fected, but not until the next day after the return day of the citation,
held, that the appeal would not be dismissed; it appearing that the tran-
script was carried at 5 o'clock on the previous day to the door of the clerk's
office, to be filed, but that the office had then been closed for the day.


