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not assigning any grounds of belief was sufficient to authorize a
removal. It allows the court, on motion to remand, to examine into
the truth of the affidavit for removal, and the grounds thereof. In
a removal for local prejudice, under the act of 1887, the court is
required to make such examination before removal. A motion to
remand is merely, in such case, a motion for a rehearing of the
grounds of the original motion. But, this being the law, the motion
for removal ought not to be decided without notice, and an oppor-
tunity to present affidavits on the part of the party opposing. This
has not been given in this case. It is true that the right to remove
on ex parte affidavits exists. In re Pennsylvania Co., 137 U. 8. 451,
11 Sup. Ct. 141.  In that case Bradley, J., says:

“Our opinion is that the circuit court must be legally (not merely morally)
satisfied of the truth of the allegation that, from prejudice or local influence,
the defendant will not be able to obtain justice in the state court. * * *
The amount and manner of proof required in each case must be left to the
discretion of the court itself. If the petition for removal states the facts upon
which the allegation is founded, and that petition be verified by affidavit of a
person or persons in whom the court has confidence, this may be regarded as
prima facie proof sufficient to satisfy the conscience of the court. If more
should be required by the court, more should be offered.”

See, also, Fisk v. Henarie, 142 U. 8. 459, 12 Sup. Ct. 207.

In Adelbert College of Western Reserve University v. Toledo, W.
& W. Ry. Co., 47 Fed. 836, Jackson, J., says:

“There is no requirement in the statute that the opposing side shall have
notice of the application to remove, and be allowed an opportunity to be heard

thereon. It would, perhaps, be better practice to give the opposite party
notice of the application to remove, before action thereon by this court.”

In making the precedent for the practice in this district, I am un-
willing to grant the motion to remove without a hearing. The same
course was pursued in Springer v. Howes (heard last December) 69
Fed. 849. 1In this case no allegations in regard to any other county
than Durham were made. This, however, I do not consider ma-
terial. After a full hearing in Springer v. Howes, and after argu-
ment by very learned counsel, I decided that a defendant had no
absolute right to a removal to an adjacent county under the state
statute, and that it was sufficient if the circuit court be satisfied that
a fair trial could not be had in the county in which the venue was
laid. Smith v. Lumber Co., 46 Fed. 822. The decision of the mo-
tion to remove is continued, that 10 days’ notice of the motion may
be given to defendant.

DECKER et al. v. WILLIAMS.
(District Court, D. Alaska. March 11, 1896.)

1. DisTricT COURT OF ALASKA—JURISDICTION—APPEALS FROM UNITED STATES
COMMISSIONERS.

This court has no jurisdiction over cases brought here by appeal from
United States commissioners, acting as justice courts under the statutes of
Oregon, unless the amount involved is $200 or more. Organie Act, § 7; 23
Stat. 24; 1 Supp. Rev. St. p. 430,
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2. SAME—JURISDICTIONAL AMOUNT. . .
The amount involved is determined by the case as it appears in this
court, and not the sum in controversy in the court below.

3. SAME— AMOUNT OF JUDGMENT BELOW. .
Where the defendant appeals, and no question is presented growing out
of a partial defense to the action, or a counterclaim or set-off, the amount
involved is determined by the judgment below.

4. SAME.
The amount of the judgment in this case being less than the statutory
sum, the appeal is dismissed.

Johnson & Heid, for plaintiffs.
C. 8. Blackett, for defendant.

DELANEY, District Judge. The plaintiffs brought suit before
United States Commissioner Mellen, acting as a justice court, against
the defendant, for an amount stated in the complaint at $249.85, which
is within the jurisdiction of Alaska commissioners, acting as such
courts, under the statutes of Oregon. Hill’'s Ann. Code, p. 643, § 908.
Judgment was had by plaiotiff for $171.77, from which defendant
appeals. Plaintiff moves to dismiss the appeal, on the ground that
the amount involved is not large enough to bring the case within
the appellate jurisdiction of this court, under the provisions of sec-
tion 7 of the act providing a civil government for Alaska, commonly
known here as the “Organic Act.” 23 Stat. 24; 1 Supp. Rev. St, p. 430,
The section referred to provides, among other things, that “an ap-
peal shall lie in any case, civil or criminal, from the judgment of
said commissioners to the district court where the amount involved
in any civil case is two hundred dollars or more.” The fate of the
motion, therefore, depends upon the construction placed on said sec-
tion 7 as to the words “the amount involved.” The defendant in
the court below, who is the appellant here, contends that the amount
involved is the sum demanded in the complaint; while the respond-
ent here, who was plaintiff below, takes the position that the amount
inv olved must be determined by the sum for Wthh judgment was
recovered in the lower court.

Whatever conflict there may be in the decisions of the courts of
last resort in the several states of the Union, the principle here in-
volved has been too often and too emphatically adjudicated in the
federal courts to be open for consideration by this court. Since the
decision of the supreme court of the United States in the case of
Gordon v. Ogden, 3 Pet. 33, rendered at the January term of that
court in 1830, the rule has been inflexible that, in cases like the
one here at bar, the jurisdiction of the appellate court depends upon
the amount in dispute between the parties as the case stands upon
the appeal or writ of error in the appellate court, and not upon the
amount in dispute in the court below. Where the plaintiff appeals
from a judgment in his favor the amount is held to be that stated
in the complaint. Where such judgment is appealed from by the
defendant, and no question is presented growing out of a partial de-
fense to the action, or a counterclaim or set-off, the amount is fixed
by the judgment. The decisions of the supreme court have refer-
ence to its own appellate jurisdiction, as defined in the twenty-second
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section of the judiciary act of 1789, now known as section 691 of the
United States Revised Statutes. The language used in this section
is “the amount or value in dispute”; but, from the decision of the
supreme court in Reynolds v. Burns, 141 U. 8. 117, 11 Sup. Ct. 942,
it appears that the supreme court uses the words “amount involved”
as equivalent to “amount in dispute.” The syllabus states that the
case is dismissed because the amount involved is not sufficient to
give the court jurisdiction, and the concluding language of the opin-
ton is that under no possible theory can the case be said to involve
the amount requisite to give the court jurisdiction. This court is
not at liberty to hold that this language was inadvertently used;
but, on the contrary, its use implies at least that the terms “amount
in dispute” and “amount involved” are regarded by the supreme
court as having the same legal significance. In principle, therefore,
the question presented in this case, under section 7 of the organic
act, is precisely like that arising under section 691, Rev. St. U. 8.
Both sections relate to appellate jurisdiction in so far as it depends:
upon the amount invelved. Tt follows, therefore, that the adjudica-
tions of the United States supreme court on the question are con-
clusive upon this court.

The question first appears in the federal courts in the case of Wil-
son v. Daniel, 3 Dall. 401, decided in 1798. By a divided court it was
there held that the amount in dispute was to be determined by the-
foundation of the original controversy,—the amount in dispute when
the action was instituted. In support of this view, Ellsworth, C. J.,.
in speaking for the court, says:

“This construction not only comports with every word in the law, but ena-
bles us to avoid an inconvenience which would otherwise affect the impartial
administration of justice; for, if the sum or value found by a verdict was con-
sidered the rule to ascertain the magnitude of the matter in dispute, then,
whenever less than $2,000 was found, a defendant could have no relief against
the most erroneous and injurious judgment, though the plaintiff would have a

right to a removal and reversion of the cause, his demand (which is alone to
govern him) being for more than $2,000. It is not presumed that the legislature.

‘intended to give any party such an advantage over his antagonist; and it

ought to be avoided, as it may be avoided, by the fair and reasonable interpre-
tation which has been pronounced.”

Justices Chase and Iredell presented dissenting opinions, the lat-
ter in the following language:

‘“When the legislature allowed a writ of error to the supreme court, it was.
considered that the court was held permanently at the seat of the national
government, remote from any parts of the Union, and that it would be incon-
venient and oppressive to bring suitors hither for objects of small importance.
Hence it was provided that, unless the matter in dispute exceeded the sum of-
$2,000, a writ should not be issued. But the matter in dispute here meant is.
the matter in dispute in the writ of error.”

This court, even after the long lapse of years since this decision
was made, and even at this remote distance “from the seat of national
government,” cannot refrain from expressing the judgment that the
rule stated by Chief Justice Ellsworth appears to be the better one,
and the reasoning in support of it the more cogent and logical. It
was, however, overthrown by Gordon v. Ogden, supra, in 1830, and
the doctrine stated by Justice Iredell set up in its place, which has.
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met with the continucus and unbroken support of the decisions of
the supreme court ever since, Smith v. Honey, 3 Pet. 469; Knapp
v. Banks, 2 How. 73; Walker v. U. 8., 4 Wall. 165; Merrill v. Petty,
16 Wall. 338; Telegraph Co. v. Rogers, 93 U. 8. 565; Town of Elgin
v. Marshall, 106 U. 8. 578, 1 Sup. Ct. 484; Hilton v. Dickinson, 108
U. 8. 165, 2 Sup. Ct. 424; Jenness v. Bank, 110 U. 8. 53, 3 Sup. Ct.
425; Dows v. Johnson, 110 U. 8. 223, 3 Sup. Ct. 640; Dradstreet
Co. v. Higgins, 112 U. 8, 227, 5 Sup. Ct. 117; New York El R. Co. v.
Fifth Nat. Bank, 118 U. 8. 608, 7 Sup. Ct. 23; Henderson v. Wads-
worth, 115 U. 8. 264-276, 6 Sup. Ct. 40; Gibson v. Shufeldt, 122
U. 8. 27, 7 Sup. Ot. 1066; Reynolds v. Burns, supra; Cameron v.
U. 8, 146 U. 8. 533, 13 Sup. Ct. 184; Abadie v. U. 8, 149 U. 8.
261, 13 Sup. Ct. 836; Railway Co. v. Saunders, 151 U. 8. 105, 14
Sup. Ct. 257; Railway Co. v. Booth, 152 U. 8. 671, 14 Sup. Ct. 693;
Jones v. Fritchle, 154 U. 8. 590, 14 Sup. Ct. 1171; Pittsburgh Loco-
motive & Car Works v. State Nat. Bank of Keokuk, 154 U. 8. 626, 14
Sup. Ct. 1180.

The rule in the United States courts also appears to have been
very generally adopted by the state courts, notably by the supreme
court of California, when Mr. Justice Field, now of the supreme
court of the United States, was chief justice in that state. Gillespie
v. Benson, 18 Cal. 410; Votan v. Reese, 20 Cal. 90.

The amount involved in this case not being sufficiently large to
vest this court with jurisdiction within the rule above stated, this
appeal must be dismissed. So ordered.

LANDERS v. FELTON et al.
(Circuit Court, D. Kentucky. April 18, 1896.)

[. MASTER AND SERVANT—NEGLIGENCE OF SERVANT—JOINT LIABILITY.
Mere negligence of a servant does not create a joint liability of such
servant and his master for damage resulting from the negligence., Warax
v. Railway Co., 72 FFed. 637, followed.
2. ReMovAL oF CAUSES—JOINDER OF DEFENDANT TO PREVENT REMOVAL—BAD
HAr1TH. :
‘When a complaint states a cause of action against two defendants, one
of whom is a citizen of the same state as the plaintiff, an averment, in a
petition for removal of the cause to a federal court, that the allegations
involving such defendant are made in bad faith, to prevent removal, must
be sustained by circumstantial and detailed proof, in order to justify re-
moval; and the mere verification of the petition for removal, containing
such averment, is not sufficient.

8. SAME—SuIT AGAINST RECEIVER oF UNiTeED STATES COURT AND OTHERS
JOINTLY.

An action brought, without leave of court, against a receiver appointed
by a federal court, and other parties, who are citizens of the same state
as the plaintiff, to establish a joint liability of all the defendants, is a suit
arising under the laws and constitution of the United States, and, if origi-
nally brought in a state court, may be removed to a federal court.

Bell & Bell, W. C. Bell, and Gaither & Vanarsdall, for plaintiff.
Edward Colston, for defendants.



