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the acquiescence of the patentees therein, and by the specific language of
the claims and specifications, that the thin textile covering of the dampen-
ing rollers, which is an element of each claim, cannot be construed to in-
clude a thick covering of felt.

Appeal from Circuit Court ,of the United States for the Northern
District of New York.
This was a suit in equity by the Troy Laundry MachineryCompany

against the Adams Laundry Machinery Company and others for al-
leged infringement of a patent for a dampening machine. The cir-
cuit court dismissed the bill, and complainant appealed.
E. B. Stocking, for appellant.
vVm. VV. Morrill and Nelson Davenport, for appellees.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit JUdges.

PER CURIAM. The object of the invention described in the pat-
ent in suit, No. 401,770, its novel features of construction, and the
particular object and beneficial effect of the thin textile covering
which is one of the elements of the patented combinations, are fully
stated in the opinion of Judge Coxe in Troy Laundry Machinery Co.
v. Sharp, 54 Fed. 712, and the necessity of a restatement of these
facts is obviated. In view of the limitations placed upon the claims
of the patent by the action of the patent office, and acquiesced in by
the patentees, and in view of the specific language of the claims and
of the description in the patent, we are of the opinion that the "thin
textile covering" of the dampening rollers which is an element of each
claim cannot be construed to include a covering of felt of the thick-
ness used in the machines of the defendant, and consequently that
the defendants have not infringed the patent. The decree of the
circuit court is affirmed, with costs.

STATE OF MISSOURI, to use of PUBLIC SCHOOLS OF CAPE GIRAR-
DEAU COUNTY, v. ALT et a1.

(Circuit Court, :m. D. ;\lissouri, :m. D. April 14, 1892.)
REMOVAL OF CAUSES-DIVERSE CITIZENSHIP-NoMINAL PARTIES.

An action by a county school board against an alien to cancel, for
the benefit of the public schools, a deed to certain swamp lands, made
by the county commissioner, was brought, by permission of a statute,
in the name of the state of Missouri. The ground alleged was that the
deed was invalid for want of a seal, and the county was made a de-
fendant because it refused to join as a complainant. Held, that both
the state and the county were merely nominal parties, and the alien
defendant was entitled to remove the cause.

This was a bill in the name of the state of Missouri, in behalf of,
and to the use of, the public schools of Cape Girardeau county,
against William John Alt and Cape Girardeau county, to procure
the cancellation. of a deed. The cause was removed by defendant
from a state court, and is now heard on motion to remand.



STATE OF MISSOURI V. ALT. 303

THAYER, District Judge (orally). In a case removed to this
court from the circuit court of Cape Girardeau county, I find a mo-
tion to remand to the state court. The motion is general. It does
not assign any reason why the cause should be remanded, except
the general reason that this court has no jurisdiction. The motion
was not argued orally, no brief has been filed, and, in deciding it,
I am compelled to strike in the dark. I observe that the case is
entitled, "The State of Missouri, in Behalf of, and to the Use of,
the Public Schools of Cape Girardeau County, against -William John
Alt and Cape Girardeau County;" and it has occurred to me that
the motion to remand may have been filed upon the theory that this
court has no jurisdiction because the state of Missouri is a party.
H that is the view entertained by the complainant's attorney, it is
untenable, for the reason that the state of as the record in
the case discloses, is not the real complainant. The action is
brought by the board of education for the benefit of the public
schools of Cape Girardeau county, and it is brought in the name of
the state, under a state law (section 8040, Rev. St. Mo. 1889) which
permits the board to bring actions in the name of the state in all
suits affecting swamp lands to which the board lays claim in behalf
of the public schools of the county. The real complainant in the
case is a quasi corporation, called the "Board of Education." The
state is merely a nominal party. The fact that it is made a party,
pursuant to the provisions of the statute above referred to, does not
make it a suit by or against the state, in any such sense as to de-
prive the federal courts of jurisdiction of the controversy.
It has further occurred to the court that the motion to remand

may have been filed because one of the defendants (Cape Girardeau
county) is a municipal corporation of this state. Under the circum-
stances, I do not think that that fact deprives the federal courts of
jurisdiction of the controversy. The other defendant, William John
Alt, is a citizen of the kingdom of Great Britain and Ireland. The
bill alleges that some time in the year 1818 the county commissioner
of Cape Girardeau county conveyed to William John Alt an exten-
sive tract of swamp land, lying in Cape Girardeau county, which,
under the laws of the state, belonged to the public schools of the
county; that the deed bore no seal, and therefore conve,Yed no title;
and, furthermore, that the conveyance was made without a suffi-
cient consideration. It is further averred that Alt went into the
possession of the lands, and has cut off much valuable timber. In
view of the premises, the complainant asks to have the commis-
sioner's deed canceled as a cloud upon its title, and to have an ac-
count taken of the value of the timber appropriated by the defend-
ant Alt, and a decree entered against him for the value of the tim-
ber so appropriated. Inasmuch as the suit is brought to have a
deed declared to be invalid for want of a seal, it would seem that
the only necessary parties to the controversy are the board of edu-
cation and WiIliam John Alt. Cape Girardeau county is not a nec-
·essary party defendant, so far as the settlement of the present con-
troversy in concerned. I judge, from one of the averments of the
bill, that complainant's solicitor considered Cape Girardeau county
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a necessary party plaintiff, but riot a necessary party defendant, be-
caus.e it is averred that Cape Girardeau county is made a defendant
because it has refused to join in the suit as a party complainant. In
my judgment, the county may be left out of the controversy. The
real question to be determined in this case is whether the commis-
sioner's deed, under which Alt claims title, should be canceled and
annulled. The only necessary parties to the settlement of that con-
troversy, as before stated, are the board of education and the de-
fendant Alt, who is an alien. The record discloses no reason why
the case should be remanded to the state court, and the motion to
reman 1is therefore overruled.

STATE OF MISSOURI, to Use of PUBLIC SCHOOL FUND OF NEW
MADRID COUNTY, v. NEW MADRID COUNTY et a1.
(Circuit Court, E. D. Missouri, E. D. March 17, 1896.)

No. 3,899.
REMOVAL OF CAUSES-DIVERSE CI1'IZENSHIP-FoRMAI, AND NECESSARY PARTIES.

The state of Missouri granted to the county of M. the swamp lands, do-
nated to the state by congress and located in said county, to be drained and
sold for the benefit of the school fund of the county. Many years after
such grant, a bill in equity was filed, in a state court, by the state, on be-
half of the school board of M. county, againRt that county and sundry per-
sons, citizens of other states, alleging that the county had committed vari-
ous breaches of trust in the disposition of the lands so granted to it. by
disposing of them without consideration, or for purposes not within the
trust, by misapplying moneys received from their sale and otherwise;
that the. conveyances so made were fraudulent and void; that. the lands,
so disposed of in breach of the county's trust, had come to the hands of
the other defendants, with knowledge of such breaches of trust,-and pray-
ing that such conveyances be set aside, and the land restored to the county
and for general relief. The defendants, other than the county, sought to
remove the cause to the federal court, on the ground of diverse citizenship.
Held, that the county of M. was a necessary, and not merely a formal,
party to the suit, and an adversary paliy to the complainant, and, such
county and the real complainant in interest being both citizens of Missouri,
the suit could not be removed.

In Equity.
Lee & McKeighan, H. N. Phillips, and C. L. Keaton, for complain-

ant.
R. B. Oliver and Brown & Geddes, for defendants.

ADAMS, District Judge. This cause came here by removal from
the circuit court of New Madrid county. The complainant now appears
by counsel, and moves to remand the cause for the alleged reason
that the same does not present a controversy "wholly between citi-
zens of different states," and is, therefore, not removable to this
court. Although the cause is instituted in the name. of the state
of Missouri, it is manifest,from the statute under which it arises
(Rev. St. 1889, § 8040), that the real party complainant is the school
board, for and in behalf of the common schools of New Madrid coun-
ty, and, as such, is a citizen of the state of Missouri, within the mean-


