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U. S. 195, 10 Sup. Ct. 728; Grant v. McKee, 1 Pet. 248; Kanouse v.
Martin, 15 How. 208; Maxwell v. Railway Co., 34 Fed. 290. Nor is
there anything to the contrary in the quotation which plaintiff makes
from Schunk v. Moline, Milburn & Stoddart Co., 147 U. S. 500,
13 Sup. Ct. 416, as follows:
"In short, the fact of a valid defense to a cause of action, although apparent

on the face of the petition, does not diminish the amount that is claimed, nor
determine what is the matter in dispute; for who can say, in advance, that
that defense will be presented by the defendant, or, if presented, sustained by
the court."
In the case at bar, if the defendant asserted title to all the land

sued for, and was in possession of the same, then the whole of said
property would unquestionably be the matter in dispute, even though
the defense should be adjudicated valid; and this illustrates the
meaning of the quotation. But where the plaintiff sues for a large
tract of land, and the defendant is in possession of and claims only
an inconsiderable part thereof, it may well be doubted if his dis-
claimer, as to the balance, is such "a valid defense to a cause of
action" as that referred to by Judge Brewer in said quotation.
"Whether that part of the plea, however, which goes to the jurisdic-
tion of the court, is good or bad,-that is, whether the matter in dis-
pute is the whole of the land sued for, or only that part to which the
defendant alleges and may prove his claim and possession to be
limited,-it is unnecessary now to decide, since the plea must be held
good in the particulars above indicated, namely, its denials of the
amount of damages, and value of rents, issues, and profits.
Motion for judgment on the pleadings denied.

UNITED STATES v. REID.
<District Court, W. D. Michigan.)

1. VIOLATION OF POSTAl. LAWS-OBSCENE MATTER-INDICnIENT-SCIENTER.
An indictment charging that defendant did "unlawfully and knowingly

deposit" certain newspapers in the mails, "each then and there containing,
amongst other things, a certain obscene," etc., printed article, is insuffi-
cient to charge knowledge of the offensive character of the publication,
when this objection is taken on motion to quash before trial, though the
defect would probably be regarded as waived after verdict.

2. SAME-AVERMENTS IDENTIFYING THE OB.JECTIONABLE MATTER.
If the indictment omits to set out the offensive matter, on the ground

that it is unfit to be spread upon the record, there must be such other
allegations as will identify the subject-matter of the charge; and, where
the objectionable matter was contained in a newspaper, it is not enough
to aver that defendant was publisher of a newspaper named, and did de-
posit "certain newspapers, to wit, two thousand printed newspapers,"
without further identifying them by name, date, or otherwise.

8. SAME.
Whether the statute includes those publications which are simply filthy

and vulgar, qUtere.

This was an indictment against Edwy C. Reid for mailing obscene
matter, founded upon Rev. St. § 3893, as amended by section 2, Act
Sept. 26, 1888. Heard on moticn to quash.
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'John Power, U. S. Atty.
F. A. Maynard, for defendant. '

SEVERENS, District .Judge. The counsel for the defendant in
this case have founded their motion to quash upon the following
points, in substance: (1) That the indictment fails to charge that
the defendant knew the character of the contents of the paper de-
posited in the mail ; (2) that the bare allegation that he deposited a
number of papers of the character mentioned in the statute does not
sufficiently describe the papers said to have been deposited; and (3)
that the statute forbids the mailing of matter which is lewd or las-
civious, and does not include matter which is simply foul and vulgar.
With respect to the first point, the allegation in the indictment is

that the respondent "did unlawfully and knowingly deposit, and
cause to be deposited, in the post office of the said United States,
at, Allegan, aforesaid, for mailing and delivering, certain printed
newspapers, to wit, two thousand printed newspapers, then and
there addressed to divers persons, and each then and there contain-
ing, amongst other things, a certain obscene, lewd, lascivious, and
indecent article in print." It will be observed that, while this lan-
guage charges an unlawful and conscious depositing in the mails of
the offensive matter, it does not in terms charge that the respondent
knew that that which he so deposited contained offensive matter.
It is undoubtedly an element of the offense prescribed by the statute
on which this indictment is framed that the party charged must have
known the character of the publication when it was deposited by
him in the mail, and the ground of the present objection is that it
is nowhere charged in this indictment that the respondent had such
knowledge. The decisions in the various federal courts upon the
question whether the employment of the words "unlawfully and
knowingly" applies not only to the depositing, but also to the char-
acter of the thing deposited, are apparently in some conflict. The
result to be drawn from an analysis of all of them would seem to
be that the determination of the question depends upon the time
when the objection is made; whether upon the arraignment and be-
fore trial, or after trial and verdict, the objection not having been
previously made. There is a difference in the rule to be applied,
and which is applied, in all pleadings, whether civil or criminal, at
one of these stages from that which applies at the other. The rules
of criminal pleading, especially, require a reasonable precision and
fullness of statement to describe all of the elements included in the
offense; and, if it is not done, the pleading is open to challenge, if
such challenge is seasonably interposed. If, however, no objection is
made to the allegations of the pleading, but those allegations do
contain some informal and technically uncertain averments, from
which the inference can be fairly drawn that the intention was to
charge the existence of that element of the offense, and the defend-
ant, by not interposing his objection thereto, has accepted the same
as sufficient, and gone on with the trial of the case, it will not be
competent for him, on a motion in arrest of judgment, to then allege
that the averments in the indictment were not sufficient to charge
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the characteristic fact in question. The authorities upon the pre·
dse question now under consideration may be nearly all harmonized
by this distinction: that the word "knowingly," in connection with
the words charging the deposit and character of the matter depos-
ited, will, after trial and verdict, be admitted to have applied to both
those elements of the offense, upon the ground that in common
speech that would be the ordinary interpretation of such form of ex-
pression,-that is to say, it would have been an inference by com·
man intendment; and, on the other hand, that it would not be
regarded as a sufficient averment of knowledge of the character of
the thing deposited, under the more str'ingent rule which applies to
pleadings when tested by a seasonable objection to their sufficiency.
And it appears to be the conclusion justly to be drawn from the
mass of decisions on the subject that the form of pleading here em-
ployed is not sufficient when tested by the rule of pleading to which
I have adverted.
The second ground of the objection is that there is no sufficient

description of the newspapers charged to have been deposited in the
mail. The indictment, regarding the matter as too offensive to be
spread upon the records, charges that in this case the article was of
that character, and, for the reason that it is too offensive and in-
decent to be spread upon the records of the court, excuses the failure
to set the same out. This has been held to be a permissible mode of
pleading, but the law of pleading requires that, if this is done, there
should be sufficient else stated in the indictment to describe the
thing alleged to have been mailed, and distinguish it from other
matter, so that the respondent may be apprised with reasonable cer-
tainty of the identical matter which he is charged with having
deposited. In this case there is no identification of the matter de-
posited, except that they were newspapers. It is true, it was stated
in the early part of the indictment that the defendant was the pro-
prietor 'lnd publisher of the Allegan Gazette, but there is no alle-
gation even that the newspapers deposited for mailing were pub-
lications of the Allegan Gazette. Certainly, there could have been
no difficulty in stating what newspapers the defendant deposited, or
of what date of issue, or what was the caption or other characteristic
of the offensive article. The indictment does not, therefore, comply
with the requirements of the rule that, if the exposition of the con-
tents is excused for the reason already stated, there must be other
allegations, which, it can be seen, it was within the power of the
prosecutor to make, identifying the subject-matter of the charge.
The allegations of this indictment would be supported by proof of
the depositing of any newspaper, whether it be the Allegan Gazette
or a newspaper published by somebody else at any other place, and
have any date or any other incidents of description, at any time
within the period covered by the statute of limitations. Under the
doctrine of criminal pleading in this regard, it seems clear that such
bald allegation cannot be held to be sufficient.
As to the third point: The language of the offensive article has

been, during the progress of the argument, submitted to the court.
The question whether it falls within the statute depends upon the
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. construction to be given to the words employed in the act. Some

.of the decisions in the United States courts hold that the statute in-
cludes only such publications as are of a lascivious character, and
does not include those which are simply filthy and vulgar. Others
hold that the language is of more extensive signification, and in-
cludes those whith are (using that term in a wide sense)
and indecent. Probably the later decisions must be admitted to
tend towards the former construction; but I do not find it necessary
to pass upon that question, in view of the conclusion which is reached
upon the first two grounds, and the court does not undertake to de-
termine, in the sharp conflict of the authorities, which of them are
the soundest interpretation of the statute. The motion to quash
will therefore be sustained.
Since this opinion was written a decision of the supreme court of the United

States has been pUblished, by which it is determined that upon the
construction of the act above mentioned, it does not include thooe publications
which are simply coarse and vulgar. Swearingen v. U. S. (decided March 9,
1896) 16 Sup. Ct. 562.

UNITED STATES v. HACKER.
(District Court, S. D. California. March 9, 1896.)

TIMBER LANDS-CUTTDW-INTENT-AcT OF JUNE 3, 1878.
The clause specifying intent, in section 4 of the act of June 3, 1878 (1

Supp. Rev. St. 1(8), which declares it unlawful "to cut, or cause 01' procure
to be cut, or wantonly destroy, any timber growing on any lands of the
United States, >I< >I< >I< or remove or cause to be removed any timber from
said public lands, with intent to export or dispose of the same," qualifies
the cutting as well as the removal of timber; and an indictment for cutting
timber on the public lands specified in the act, which does not allege that
the defendant intended to export or dispose of the timber so cut, is fatally
defective.

The District Attorney, for the United States.
Murphey & Gottschalk, for defendant.

WELLBORN, District Judge. This prosecution is for an alleged
violation of section 4 of an act of congress entitled "An act for the
sale of timber lands in the states of California, Oregon, Nevada and
in Washington Territory," approved June 3, 1878 (1 Supp. Rev. St.
168). The indictment alleges that the defendant cut timber on
certain public lands, but does not allege that he intended to export
or dispose of the timber so cut; and the question raised by the de-
murrer is whether or not such an intent is an essential ingredient
of the offense, denounced in said section, of cutting timber on lands
of the United States. The section is as follows:
"Sec. 4. That after the passage of this act it shall be unlawful to cut, or

{;ause or procure to be cut, or wantonly destroy, any timber growing on any
lands of the United States, in said states and territory, or remove, or cause to
be removed, any timber from said public lands, with intent to export or dispose
of the same; and no owner, master, or consignee of any vessel, or o'Vner,

or agent of any railroad, shall knowingly transport the same, or any
lumber manufactured therefrom; and any person violating the provisions of
this section shall be guilty of a misdemeanor, and, on conviction, shall be fined


