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on his part. This assertion is not sustained by the evidence.- The
fact would be unimportant, however, if proved.. All persons en-
gaged about the work were the ship’s agents and servants, and it
would make no difference that others than her usual employés
assisted; they were engaged about her business, for her benefit, and
under her orders; and they were not therefore fellow workmen with
the stevedores, who were engaged in unloading cargo.

The defense set up, that the vessel was under a time charter, and
not in possession or charge of her owners is not sustained by the evi-
dence. The charter proves the contrary. Under it the owners ap-
pointed the officers and crew, and retained control; and consequently
remained liable to all the ordinary responsibilities of such owners.
Leary v. U. 8, 14 Wall. 607; U. 8. v. Shea, 152 U, 8. 186 [14 Sup.
Ct. 519]; Marcardier v. Insurance Co., 8 Cranch, 39. A careful read-
ing of the charter leaves no doubt of this. It is in effect a contract
on the part of the owners and vessel to enter the charterer’s service,
under the conditions stipulated. The latter contracted for the
privilege of sending a supercargo on the vessel’s voyages, which is
entirely inconsistent with the notion that they were to become the
owners while the vessel was in their service. If the fact were as
alleged, however, the responsibility of the ship for this injury would
be the same—just as in the ordinary case of collision or other torts,
which she may commit. No charter could relieve her of such re-
spounsibility. As is'said in Sherlock v. Alling:

“By the maritime law the vessel as well as the owners, ig liable for the dam-
age caused by her torts. The vessel is deemed to be an offending thing, and
may be prosecuted without any reference to the adjustment of responsibilities
between the owners and employees for the negligence which resulted in the
injury. Any departure from this liability of the owners or vessel has been
found in practice to work great injustice.”

Charterers may of course be liable also, as was held in the case of
Posey v. Scoville, 10 Fed. 140, cited by the respondents. No case
has been found wherein the ship was not held to be responsible for
her torts under such circumstances.
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SHIPPING—INJURY TO SEAMAN—LIABILITY OF VESSEL.

Where it was sought to recover damages against a steamboat for per
sonal injuries to one of her crew on the ground that the mate, being in
command at the time, was directing the loading of bales of cotton from a
wharfboat, and in the course thereof ordered and personally assisted in
the negligent act, causing the injury, held, upon the testimony, that he was
not so present directing or assisting; and that, as libelant was cared for at
the time, returned to the port of New Orleans, paid full wages to the end
of the voyage, and given a certificate éntitling him to admission to the
United States marine hospital, he could recover nothing further,

Appeal from the District Court of the United States for the East-
ern District of Louisiana.
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- This was a libel in rem by Albert Watson against the steamboat
Natchez to récover damages for personal injuries. The steamboat
was released on bond, and the district court, after hearing the evi-
dence, rendered a decree for libelant in the sum of $250. The New
Or]faéls Navigation Company, claimant, and J. H. Menge have ap-
pealed.

John D. Grace, for appellants.
O. B. Sansum, for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and BOAR-
MAN, District Judge.

PARDEE, Circuit Judge. The appellee, Albert Watson, exhib-
ited his libel in the lower court against the steamboat Natchez, her
tackle, apparel, and furniture, in an alleged cause of tort, civil and
maritime, and thereinafter alleging the business of the steamboat
as to the carrying of freight and passengers between New Orleans
and Vicksburg, his own employment thereon as a mariner, the ar-
rival of the boat in the month of January, 1894, at a certain whari-
boat at Vicksburg, for the purpose of taking upon the said steam-
boat certain bales of cotton, the entering of libelant and others of
the crew upon the business of loading the said cotton, particularly
charged in the fifth article as follows:

“That, wholly neglecting to observe any care and caution whatsoever in the
premises, and while libelant’'s attention was exclusively directed, as afore-
said, to the handling of a certain bale of cotton on deck of said steamboat
Natchez, said Andy Sullivan, then being in command of said steamboat
Natchez, caused a certain other bale of cotton to be brought from said wharf-
boat, and to be rolled upon a certain other bale of cotton on the deck of said
steamboat. And the said bale of cotton so brought by the order of said Andy
Sullivan being upon and on top of the said other bale, the said Andy Sullivan
directed the men then handling it to push it down from said bale, and to throw
it upon the deck of said steamboat Natchez. That the men then handling said
bale of cotton warned and cautioned said Andy Sullivan against throwing
said bale of cotton down upon the deck of said steamboat, Decause it might
turn over and roll down upon and against said libelant; but the said Andy
Sullivan, wholly disregarding said caution, not only ordered said bale of cot-
ton to be immediately thrown upon the deck of said steamboat Natchez, but
aided and assisted in pushing it over, and in consequence of the negligence
and carelessness of said Andy Sullivan said bale of cotton fell down, turned
over, and rolled against and upon libelant, and libelant’s foot and leg were
then and there crushed, cut, and wounded by said bale of cotton.”

The libel further alleges pain and suffering, necessity for medical
advice and surgical operationz, hindrance from performing work,
and the right to recover damages therefor. Process in rem was is-
sued; the steamboat was seized; the appellants claimed the same,
and obtained possession under a bond of release, and at the same
time answered the libel by specific and general denials; charged
that libelant ‘was injured through the negligence of himself and fel-
low servants, without any fault on the part of the boat; and, fur-
ther, averred that after libelant was injured the officers of the hoat
gave the libelant such care and attention as the means at hand per-
mitted, brought him back to New Orleans, the place of shipment,
paid his fall wages for the trip for which he had shipped, and gave
him a certificate entitling him to admission in the United States Ma-
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rine Hospital at the port of New Orleans, and in that institution the
right to such medical, surgical, and other care and attention as he
might stand in need of; all without charge to the libelant. The
evidence of about 15 witnesses, officers and members of the crew,
was taken; and the cause was submitted to the then presiding dis-
trict judge, who gave a decree for the libelant for the sum of $250.

The liability of the boat seems to be based upon two points:
First, that the mate, Sullivan, was in command of the boat, having
full power and authority to direct and command all persons then and
there in and about the business of the boat; and, second, that the
mate, Sullivan, was present at the identical time and place when
and where the libelant was injured, and then and there caused the
same, although duly warned of the danger, as specifically set forth
in the fifth article of the libel above quoted. The evidence shows
that the master of the Natchez, after landing her at the wharfboat
in question, retired to his room; but there is no evidence to show
that thereby he abdicated his command as master, and turned it
over to the first mate. It is true that the matter of loading the cot-
ton from the wharfboat on the Natchez was under the direction of
the first mate, Andy Sullivan, and that he was generally superin-
tending the same; but the real issue is whether, at the time the
libelant was injured, he (the mate) was at that particular place, di-
recting and commanding the improper handling of the bale of cot-
ton, the fall of which injured the libelant. On this issue the evi-
dence of the libelant and his witnesses fails to satisfy us, and we
think it.is fully overcome by the evidence of the claimants, to wit,
of the mate, the clerk of the boatf, and other intelligent witnesses,
who are positive that at the time the bale which injured the libel-
ant was thrown down the mate, Andy Sullivan, was not there, and
only came to the place after the injury. The libelant himself, while
he says that the mate was present, shows by his evidence, and the
circumstances surrcunding him at the time, that he did not see the
mate. If he did see him, then, while his business required him to
be, and his evidence shows that he was, using his best efforts to
roll his bale across the deck of the Natchez out of the way of suc-
ceeding bales, he was actually stopping and looking backward, which
would tend decidedly to show the contributory negligence with which
claimants charge him. Charles Gospel, known by some of the crew
as “Jamaica,” is the libelant’s principal witness. He was engaged,
with one Simon Jackson, in rolling the bale which caused the injury
to libelant, and we quote from him:

“Andy Sullivan asked me what I was stopping for, and I said, “There is a
man down there;” and he said, ‘Shove that bale there; and he put his stick
against the bale, and pushed the bale over, and the bale fell over on his leg.”

Examined in detail by libelant’s proctor, he said:

“Q. And when you got there with your bale of cotton, the mate was—was
up there? A. Yes, sir; he was up there. Q. Then the mate says to you,
“What are you stopping for? A. Yes, sir. I stopped first. Q. Then he said,
“What are you stopping for? A. Yes, sir. Q. And you said to him what?
A. I said, ‘I want to let this man cutting through here—this man in front of
me Wwith the bale,” and he said, ‘Shove that over.” Q. What did you say to the
mate? A. Itold him I wanted to let this man go up, and he said, ‘Shove that
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bale of cotton over.) Q. What did you say to-him? A: I told him there wag
a man there in the way. Q. And he sald what? A. He said, ‘Shove it over,’
and he put his stick against the bale, and I turned the bale loose.” ‘

Again, he testifies:

“When he said, ‘Shove that bale over,’ of course I put the bale loose, and be
put his stick against it, and it fell dowp and struck this man in the leg. Q.
Why did it fall down? What made it fall down? A. Because, after he pushed
it over, I turned the bale loose, and it fell.”

On cross-examination, Gospel gives this account:

“I stcod at the end, with the cotton hook in my hand, and he [meaning the
mate] stood at the other end, and he told me to shove it over, and 1 told him
the man was standing working below. He had a stick about the size of my
two fingers, and he said, ‘If you don’t shove that bale over, I will skin you,
and I turned it loose, and the bale fell on his leg.”

Bill Sherman, a witness for libelant, who says he is a member of
the crew who stood by and w1tnessed the accldent tells how the
libelant got hurt as follows:

“Well, he was rolling a bale about the fourth or fifth ahead of me, and he
rolled his bale over, and the gang was behind me, and the mate said to him,
‘Shove it over. Question by libelant’s proctor: Says to who? Amnswer: To
Jamaica [Charles Gospel] and Simon. They didn’t seem to shove it over, and
he said, ‘Shove it over, you son of a b—;' and he jabbed it over with a stick,
and it fell on his leg. Then he said, ‘Why aid you shove that bale on that man,
you son of & b—-7? and he jabbed at him, and struck him; that is, Jamaica. "

But it would accomplish no useful purpose to go through with all
the inconsistent and conflicting evidence of the libelant’s witnesses,
of which the above is a fair sample. After a careful reading, the
story told by them seems to us to be wholly improbable. On the
other hand, Simon Jackson, who was assisting Charles Gospel in
handling the bale which injured libelant, swears positively that the
mate was not there at the time, and he is corroborated by the mate
himself, the second mate, the clerk of the boat, and by other by-
standers.

The answer in this case alleges, and the evidence shows, that the
libelant, after he was injured, received such care and attention as
the means at hand permitted; that he was returned to the port of
shipment, was paid his full wages, and was given a certificate enti-
tling him to admission to the hospital. It is well settled that in
case of injury by the fault or neglect of officers the seaman is enti-
tled to full wages, passagehome, and for keep and medical attendance.
The Centennial, 4 Woods, 50, 10 Fed. 397, and authorities there cited.
‘Whether in cases of the kind other damages can be recovered by
process in rem, we abstain from deciding. The decree appealed
from is reversed, and the cause is remanded, with instructions to
dismiss the libel,

_——

THE CASCADE.
v ‘ THE UNADILLA.
'(Distriet Court, N. D. New York. March 23, 1896.)

CorLIsioN-~Tow witH VESSEL AT DOCK—SUDDEN SHEER.
A tug was mooring a tow at Ryan’s Elevator, in Black Rock harbor,
Niagara river, by dropping her down stern foremost on a:hawser, in the



