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portant and satisfaetory evidence on this point is that given by Dr.
R. W.. Schoenle, the surgeon who treated the fracture and had charge
of the case, which is as follows:
"Q. There was nothing unusual about this case, for that kind of a fracture'!

A. No; except, perhaps, there was a small piece of bone which had splintered
off, about the size of my finger, ready to burst through the muscles and tendons,
just underneath the skin,-ready to go through. That is the only unusual part
of the case. Q. 'l'hat is not unusual, either,-a splintered fracture: A. No;
excepting that, if this fracture was moved at all, it would have been compound,
which would have made it far more serious than it was. Q. If it had been
moved. But, as it was not, it was a simple fracture: A. Yes; it was a sim·
pIe fracture. Q. And the result of the treatment of yourself and Dr. Eames
was that you obtained a complete reunion of the limb'! A. Yes, sir. Q. Of
the bone, I mean. And the operation and its results are .amollg t!]? that
you have obtained in those cases, are they not? A. Considering ilis age, and
having a great deal of laceration of the soft parts, we consider the reHult very
good. Q. The cartilaginous growth which you speak of is only a part of the
substance that nature throws in to cause the juncture of the bone, and to heal
and restore the parts: A. Yes, sir, Q. 'l"he additional growth will finally be
fully absorbed, so that the bony matter will be like it was originally, practical.
ly, in all respects: A. 'Veil, there will always remain a small lump there. Q.
A very little enlargement, so that it will be perceptible, but only so'! A. Yes,
sir. Q. There is no pain there: A. No; not that I could tell. Q. And the
smaller size of that leg is due to the fact that it is not used, and has not been
used, as much as the other: A. I suppose so. Q. '1'he exercise of the limo
will bring back its normal size, will it not: A. 'Veil, probably so."

It is my opinion that the sum of $1,000 will be a reasonable com·
pensation for the injury as proved. Let there be findings and judg-
ment accordingly.

SULLIVAN v. McCONKELI,.

(Circuit Court of Appeals, Fifth Circuit. February 4, lS9G.)

No. 395.
ESTOPPEl, TN PATS.

In a suit brought by the S. Company against S. individuaIlJ', olle ot the
causes of action was that S. had used the time and labor of the derks em-
ployed and paid by tile corporation in the transaction of his private busi·
ness. In support of the allegations of the complaint, one M. made an aHi-
davit that he knew the allegations on this subject were true, because he
was one of the employes of the company, and was required by S. to act
as his individual bookkeeper and general clerk, "although said company
paid affiant's entire salary." After the filing of the bill a compromise was
made settling all the matters in controversy, each party releasing all claims
against the other. M. took part in these negotiations as a representative
of the company, insisting on the truth of the allegations as to the use of
the clerks, etc., without intimating to S. that he claimed compensation
from him individually for the services rendered. Held, that M. was
estopped from thereafter maintaining a suit against S. for such compensa-
tion.

In Error to the Circuit Court of the United States for the North-
ern District of Plorida.
This was an action of assumpsit by R. F. McConnell against Mar-

tin H. Sullivan to recover money claimed as compensation for serv-
ices rendered. In the circuit court verdict and judgment were given
for plaintiff, and defendant brought error.
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J. J. 8ullivan, Geo.P. Raney, John A. Henderson, and John Eagen,
for plaintiff in error.
W. A. Blount, A. C. Blount, Jr., and J. C. Avery, for defendant in

error.
Before PARDEE and McCORMICK, Circuit Judges, and nOAR-

MAN, District Judge

BOARMAN, District Judge. This is an action in assumpsit be-
gun September 24, 1894, by McConnell against Sullivan. The claim
asserted by the plaintiff, McConnell, as stated in his declaration, is
that, on September 1, 1894, Sullivan was indebted to McConnell in
the sum of $3,700, for work and labor as bookkeeper, accountant,
correspondent, and secretary from February 1, 1890, to March 1,
1893, at $100 per month, $3,700. The judgment of the lower court
was for plaintiff for $3,700 with interest. There were three pleas
presented by defendant to plaintiff's declaration: (1) The general
issue; (2) the statute of limitations; (3) the plea of estoppel, which
is as follows:
"That said plaintiff Is estopped, and ought not to be permitted, to main-

tain his said action against this defendant, for the reason that said plaintiff
was the secretary and bookkeeper of the Sullivan Timber Company, a corpo-
ration organized under the laws of Florida, at the time and for a long period
prior to the date of filing of a bIll In equity, in this honorable court, by said
Sullivan Timber Company, ag-ainst M. H. Sullivan, defendant herein, on the
22d day of May, 1893, claiming divers sums of money upon various grounds;
and among items alleged and claimed, In said bill of Sullivan Timber Com-
pany, of M. H. Sullivan, the defendant, is the sum of $9,151, for salary of
clerks and employes, etc., as set out in paragraph 15 of said bill, and alleging
that said employes and clerks were occupied in the private business of said
M. H. Sullivan, in writing letters, telegt'ams, etc., while they were paid by the
Sullivan Company; and defendant alleges that plaintiff was one of the
employes of the Sullivan 'flmber Company claimed to have been occupied in
the business of defendant, and during the same period of time claimed by
plaintiff in this sult, and that the plaintiff In thl s suit furnished the data for
said charge in said bill In equity, lI.nd made affidavit that same was correct.
That afterwards, to wit, on the 7th day of June, 1894, by agreement in writ-
ing, all sults pending and matters In controversy between said Sullivan Tim-
ber Company and :\1. H. Sullivan, Including suit in equity in this court, in
which said item for clerk hire, etc., was claimed, were settled and adjusted,
and by the express terms of said agreement each party mutually released the
other from all claims of any kind then existing or that should thereafter arise
from the organization or operation of said Sulllvan Timber Company. And
(Iefendant alleges that R. 1<'. McConnell, 3S secretary of said Sullivan Timber
Company, participated in the negotiations leading to said settlement, and
signed said agreement in writing aforesaid, as secretary of said Sullivan
Timber Company; and defendant alleges that plaintiff's claim in this suit
is one growing out of the business relations between said Sullivan Timber
Company and defendant, and that same was covered by paragraph 15 of said
bill in equity in this court, and settled and adjusted as aforesaid, and that said
plaintiff, by reason of the premises, is estopped from asserting a claim in his
own right in this suit against this defendant, and this the defendant Is ready
to verify.
"Wherefore he prays judgment If the plaintiff ought to be admitted against

his aforesaid dealings and actions to maintain this his suit against this defend-
ant."
Six assignments of error are presented by plaintiff in error, de-

fendant below. The first, second, third, and sixth relate to matters
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which, under the view we take of the case, we do not think it
necessary to discuss. The fourth and fifth relate to the defense of
estoppel,set up in the third plea.
"(4) The court erred in refusing to give, at the request of the defendant, the

following instructions to the jury: 'If the jury believe, from the evidence, that
the plaintiff was cognizant of the settlement shown by the evidence to have
been made between the Sullivan Timber Company and the defendant, M. H.
Sullivan, and that the plaintiff in this suit stood by and permitted such settle-
ment to be made, and did not make or assert any claim against the defendant
for eompensation for services sued for in this action, you will find for the de-
fendant,'
"(5) The court erred in refusing to give, at the request of defendant, the fol-

lowing. instruction to the jury: 'If you believe, from the evidence, that the
plaintiff made an affidavit, pending litigation between Sullivan Timber Com-
pany and M. H. Sullivan, that said Sullivan Timber Company paid his entire
salary, although he did the work claimed in this suit while in the employ of
said timber company, 3'OU will find for the defendant.' "
These two assignments direct the attention of the court to the

only issue presented by the pleadings and record which we will con·
sider. The fifteenth paragraph, referred to in the plea of estoppel
as appearing in the bill in equity of Sullivan 'Timber Company
against M. H. Sullivan, is shown in the transcript (Exhibit A) to be
as follows:
"(15) The complainant further shows unto your honors that, in the conduct-

ing of his private business, it became necessary to said Martin H. Sullivan to
have, in and about his office, clerks and employes, and to send and receive
telegrams, and to write and receive letters in and about his private business
and family affairs, but from November, 1886, to ;\ovember, 1892, the saiu
Martin H. Sullivan, fraudulently colluding and conspiring with the saiu 'V. A.
S. vVheeler to defraud complainant, did require and cause to be employed, in
the name of, and to be paid by, complainant, clerks and employes to do his
(said Sullivan's) private business, and did charge the salary of said clerks to,
and caused the same to be paid by, complainant; anu the said M. H. Sulli-
van, further colluding and conspiring with the said VV. A. S. Wheeler to Ul'-
fraud complainant, did cause the expenses of the said Sullivan's telegrams and
cablegrams and stationery and stamps, and all other office expenses of his,
to be paid out of the funds of complainant; and the said salary of the said
clerks and employes, and the said office expenses so paid out of the funds of
complainant by the said 'V. A. S. vVheeler, together with interest to 11'ebnmry
28, 180m, aggregates the sum of ninety-one hundred and fifty-one dollars ($9,-
151.00),"

As is shown on the defendant's second exception, relating to thC'
refusal of the judge to charge as requested,-assignments 4 and
5,-evidence was introduced showing that McConnell made an affi·
davit supporting the allegations of the bill of complaint filed by the
Sullivan Timber Company against l\f. H. Sullivan, and that, in said
affidavit, he said that he had read the said bill, and that the allega-
tions contained in paragraph 15 of said bill were true; that he
knew them to be true, because he (the deponent) "was one of the
emplo;Y8s of the Sullivan Timber Company, and was required by
said l\f. H. Sullivan to act as his (said Sullivan's) bookJ.::eeper and
general clerk, although said company paid affiant's entire salary;
and that said Sullivan contributed nothing to the payment there-
of." Further .evidence was offered showing that, after the said bill
had been filed, with the said affidavit of l\feConnell attached thereto,
a compromise was made, adjusting and settling all of the controver-
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sies between the parties to the said bill in equity, including matters
involved in said paragraph 15; that, during the negotiations and
settlements made in pursuance of said compromise, said McConnell
was actively acting as one of the representatives of the said 8ulli-
van Timber Company; and that D. S. Troy and J. J. Sullivan were,
on the other hand, representatives of the said M. H Sullivan in dis-
cussing, making, and agreeing to the said compromise. The evi-
dence relating to the same exception shows, further, that said Mc-
Connell stated and represented to the said D. S. Troy and J. J. SuI·
livan that he knew the statements in paragraph 15, above set out,
were true, because he (McConnell) had rendered most of the serv-
ices therein described. And there was also testimony, given by
said McConnell, in which he claimed to have said to the represen-
tatives of the Sullivan Timber Company that any settlement that
might be made was not to cover or include the services rendered by
him to M. H. Sullivan, individually, and he testified, further, that he
had never notified or intimated to "said M. H. Sullivan, or his agents
or representatives," that such settlement was not to cover the same,
because he never had any conversation with them on the subject.
McConnell also denied that he made such statements to D. C.
Troy or J. J. Sullivan above mentioned. He also testified that there
were clerks, employes of the Sullivan Timber Company, who per-
formed services for M. H. Sullivan set forth in paragraph 15, and
that "he did not consider himself a clerk or employe," and that said
paragraph was not intended to cover his services.
It will be seen that the averments in paragraph 15 allege, substan-

tially, that M. H. Sullivan, individually, had for a period of years
been using and appropriating to himself the services of the clerks
and employes of the timber company, all of which services belonged
to and were the property of the Sullivan Timber Company, and, be-
cause M. H. Sullivan had so used and appropriated tlH'ir services to
his individual use, he owed and Rhould pay Raid Sullivan Timber
Company$9,151 forthe said use of the company's said servants, clerks,
and employes. At the time of the tiling of the suit, and at the time
said compromise was made of all the controversies therein, McCon-
nell had never made any demand on M. H. Sullivan for payment for
whatever services he might have rendered to Sullivan, and such a
demand was never made until a short while before McConnell's snit
was filed. It will be seen, from the testimony recited in aid of the
third exception, that McConnell states that, at the time he made the
said affidavit, he declared that he did not intend, for the matters set
out in paragraph 15, to cover the claim which he personally had
against M. H. Sullivan, individually, for tlle services whieh he had
rendered him. He also said that he did not consider himself an em-
ploye or clerk of the timber company, and denies that he ever noti-
fied or intimated to M. II. Sullivan, or his agents or representatives,
that the said paragraph was not to cover his claim against him (Sul-
livan) individually.
Counsel for defendant in enol', in support of the refusal of the

judge to charge matters assigned in paragraphs 4 and t\ contends
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that the testimony relating to matters shown in said paragraph 15,
and to the affidavit of McConnell made in verification of said para-
graph, and to the conversation had wifh Troy and Sullivan, show
material issues of fact, which would have been taken from the jury
by the court if the judge had charged as requested in paragraphs 4
and 5. Recitals in the bill of exception No.3 show paragraph 15
and the affidavit attached thereto, and also show testimony, on the
part of McConnell, which, under one view of the case, would support
fhe contention of defendant in error's counsel, that, as there is an is-
sue of fact involved, the jury should have had that issue of fact given
to them. But, under the view we take of the appellant's plea of estop-
pel, even though such conflicting statements are shown in the re-
citals in the said bill of exception, we think that the circuit court
erroneously refused to give the instructions embodied in the fourth
and fifth assignments. vVe are led to this view because we think
the legal import of paragraph 15 and McConnell's affidavit support-
ing its allegation was to give notice to M. H. Sullivan that the serv-
ices rendered to him, individually, by McConnell, were covered ex-
pressly or by legal implication in the charges against Sullivan and
in the allegations disclosed in the said fifteenth paragraph.
Plaintiff in error's plea of estoppel is founded on the notice, what-

ever its extent may be, in law, that said paragraph and affidavit im-
ported to Sullivan. Considering the extent of the legal effect of such
notice, it seems that McConnell should be estopped from claiming
anything from Sullivan for the services which he says he rendered to
Sullivan. The purpose of the plea of plaintiff in error's view is to for-
bid McConnell from charging for any services rendered to Sullivan
which are legally covered by or in the charges and allegations of
paragraph 15. The said paragraph clearly conveys the idea that the
timber company, having become aware of the fact that Sullivan had
been appropriating to his own use the property of said company, to
wit, the labor of its servants, clerks, or employes, it (the said com-
pany) intended to hold, and did therein hold, and charge him with
liability to the extent of $9,151 for his (Sullivan's) appropriation and
use of the labor of such said servants, etc. Considering the aver-
ments in said paragraph, in connection with the legal import of .Mc-
Connell's said affidavit, together with the knowledge which Sullivan
himself had of the fact that McConnell, while serving him as his
secretary, etc., was all the time an employe of said company, and one
to whom the said company was paying his entire salary, we think the
notice conveyed in said paragraph, enlarged and illustrated, as such
notice was, by the facts within knowledge of both McConnell and
Sullivan, was broad enough, in its legal effect, to give Sullivan to
understand and believe that the company, in making its claim fox.
$9,151, intended to include, and did include, therein, all of its right,
whatever it might in law be, to charge him (Sullivan) for or because
he may have, at times, used the labor of the company's servant,
McConnell, or of any other of its servants. The correctness of the
charge set out in paragraph] 5, so far as it shows that certain em-
ployes of the timber company worked for Sullivan as his clerks, etc.,
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seems to have heen lmown only to McConnell and Sullivan. The
leg-al import of the claim in said paragraph shows that the tim]Jer
company was suing Sullh'un for $D,151, because he had appropriated
and used certain labor of its servants, McConnell and others. Sulli-
van knew that lw had, at times, used his (McConnell's) serviees, and
he lmev", too, whether he had, at any time, used or appropriated to
himself the labor of any other servant of the company. He was
advised by the aflidavit that he (:JlcConneII) said that the charge in
paragraph 15 included his (McConnell's) services, as one of the serv-
ants for whose services he was there being charged by the timber
company.
The conflicting evidence, ."hatever issues of fact it may present,

does not show that McConnell, at any time anterior to the institu-
tion of said suit, or to the said eompromise settlement thereof, ever
said anything to anyone, exeept, it may be, to the representatives
of the timber company, that said paragraph 15 did not cover his
elaims, nor that said compromise would not cover the same. In such
evidence it appears that McConnell denies that he told Sullivan's
lawyers anything about the statements in said paragraph being true,
etc., but no one claims that .McConnell ever talked with Sullivan or
his agents or his representatives about the claim prior to the insti-
tution of the said suit or the comprolpise settlement thel'cof. In
the absence of such knowledge as would have been imparted to Sul-
livan had 'McConnell ever set up any claim against him, it is clear
that Sullivan, in making the said compromise, was entitled to con-
sider, and be governed therein by, the legal effect and import of said
paragraph 15, illustrated, as it was, by McConnell's affidavit. 'What-
ever may have been the said conversation between the Sullivan Tim-
ber Company and McConnell, it is clear that McConnell was, as to
Sullivan himself, silent, when it .vas his duty to speak. If para-
graph 15 and the said affidavit, according to McConnell's own under-
standing, did not include or covel' his claim against Sullivan, it was
clearly his duty, under the ciL'cumstances, to speak out what was in
his mind to Sullivan. Failing to do this, he was guilty of a con-
cealment, which, in law, amounts, under the circumstances,-among
which circumstances may be noted the said affidavit, McConnell's
failure at any time prior to the said compromise to demand or in
any way claim pay for the services for which he now sues, and his
presence as the active representative of the timber company pend-
ing the settlement of the claim in paragraph 15,-to intentional neg-
ligence of a breach of duty. See 2 Herm. Estop., cited under Pick-
ard v. Sears, 6 Ado!. & E. 469; Timon v. Whitehead, 58 Tex. 290,
cases cited.
Under the views we have stated herein, Sullivan was justified, in

acting on the legal effect of paragraph 15 and of said affidavit, in
believing that the compromise covered and settled whatever claims
the timber company or anyone else might have had, under the legal
import of the allegations in paragraph 15, considered in connection
with said aflidavit. But it is not necessary, in aid of our purpose
to sustain plaintiff in error's defense on the plea of estoppel, to rest
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our reasons therefor on the fact that McConnell's conversations with
the representatives of the Sullivan Timber Company or with anyone
else did not charge Sullivan with notice of the claim that McConnell
had, for two or three years, in mental reservation, against Sullivan;
for we think that said paragraph, together with McConnell's affidavit
in verification and explanation thereof, and all the circumstances at-
tending the making of said compromise, should have the effect, in
law, of estopping him from prosecuting successfully a claim of which
he, subsequently to the making of said compromise settlement, for
the first time, gave Sullivan notice.
There was error in the circuit court in refusing to give the special

instructions recited in paragraphs 4 and 5. The judgment is rp-
versed, and the cause remanded, with instructions to set aside the
verdict and grant a new trial.

SNYDER v. lj'OSTER.
(Circuit Court of Appeals, Fifth Circuit. February 24, 1896.)

No. 416.

NATIONAL BANKS-LIABILITY OF ·STOCKHOI,DERS-TRANSFER OF SHARES.
One S. subscribed for 50 shares of the stock of a national bank, borrow-

ing the money to pay for them from C., the cashier of the bank. As col-
lateral security for the money so borrowed, he indorsed over the certificate
to C., and left it with him. A few months later he sold the stock to C. for
the amount of the loan and accrued interest, the certificate remaining in
C,'s hands. The bank was solvent at the time, and so continued for five
years, during which C. collected the dividends on the stock, as shown by
the bank's dividend book, but the stock was never actually transferred to
C. on the books of the bank. l.'be by-laws of the bank provided that divi-
dends should be paid to the stockholders in whose names the stock should
stand; that certificates should be issued by the president and cashier;
and that, when stock was transferred, the certificate should be canceled,
and a new one issued. Long after the sale of S,'s stock to C., the bank be-
came insolvent, an assessment was made upon the stockholders, and the
receiver of the bank, finding S,'s name as a stockholder on the books of the
bank, brought suit against him. On the trial of the suit the foregoing facts
were shown. C. was dead at the time of the trial. Held, that it might
be inferred as a fact, from the evidence, that the bank had notice of the
transfer of the stock by S. to C., and the termination of S,'s relation to the
bank as stockholder, from which fact the legal presumption would follow
that the bank would cause such acts to be done in relation to the transfer
as its officers were called on to do, and that the jury should be permitted to
draw such inference.

In Error to the District Court of the United States for the West-
ern District of Texas.
Robert G. West, for plaintiff in error.
Benj. F. Fowler, for defendant in error.
Before PARDEE and McCORMICK, Circuit Judges, and BOAR·

MAN, District Judge.

BOARMAN, District Judge. Joel W. Foster, receiver of the
Cheyenne National Bank of Wyoming, brought suit in the district


