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awardca.llbe a more complete bar to a suit upon the original cause
-of action, for the award has been performed by the plaintiff, who has
received and accepted stock· in discharge of the apparent principal's
liability under the contract, which stock he apparently has neither
returned nor offered to return. 'l'he old cause of action for a breach
(If contract has disappeared, because, by the acceptance of the stock
and the payment of the pllrchase price, he has waived the right to
insist that there was a breach.
But it is said that the award was invalid by reason of the miscon-

duct of one of the arbitrators. It is true that a court of equity has
the power to set aside an award by reason of the fraud or fraudulent
conduct of the arbitrators, and while, at common law, fraud was not
a defense to an action at law upon the awal"d, yet, in many of the
states, fraud of the arbitrators is a defense to such an action. 2
Greenl. Ev. § 78; Power Co. v. Gray, 6 Mete. (Mass.) 131, 169. In this
case, however, the award has been performed, and the plaintiff is su-
ing upon the original cause of action, without attempting to rescind
or disaffirm the award, but is retaining its fruits. He retains that
which he received in satisfaction of the alleged breach of contract,
and seeks a new satisfaction. If a party wishes to disaffirm or
rescind a contract because it was vitiated by fraud, he must return,
or offer to return, the property which he received under the contract.
Kellogg v.Denslow, 14 Conn. 411. The judgment of the circuit court
is affirmed, with costs.

ST. LOUIS S. W. RY. CO. v. HOLBROOK.

(Circuit Court of Appeals, Fifth Circuit. February 17, 1896.)

No. 411.

I. FEDERAL I.{ECEIVERS SUED IN STATE COURTS-CONCI,USIVENESS OF JUDGMENT.
The authority given by the act of Ma.rch 3, 1887, to sue federal receivers

without previous leave of the appointing court, makes a judgment obtained
against such receivers in.a state court, for personal injuries, conclusive
as to the right of the plaintiff therein and the amount of his recovery;
and it Is Immaterial that, according to the state procedure, the case was
tried without a jury, because neither party demanded a Jury. Dllling-
ham v.Hawk, 9 C. O. A. 101; 60 Fed. 495, followed.

e. LIENS OF RECEIVERSHIP-DAMAGE BY NEGLIGENCE.
When mortgage creditors ask a court to take possession of railroad prop-

erty and operllte It through receivers, they thereby consent to have all the
liabilities resulting from such operation, including damages to persons by
negligence, take precedence of their prior contract Ilens.
Pardee, Circuit Judge, dissenting.

Appeal from the Circuit Court olthe United States for the North-
ern District of Texas.
Charles S.Todd, George Clark, and Satn H. West, for appellant.
W. P. McLean and Hiram Glass, for appellee.
Before PARDEEan,d :M:cCORMIOK, Circuit Judges, and BOAR-

MAN, District Judge.
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McOORMICK, Oircuit Judge. At the suit of the trustee, repre-
senting the mortgage bondholders of the St. Louis, Arkansas &
Texas Railway Oompany in Texas, the railroad and other mort-
gaged property of that corporation was taken into the possession of
the circuit court, and placed in the hands of receivers to operate the
railroad pending foreclosure proceedings. These proceedings came
to final decree July 24, 1890, a foreclosure and sale of the
railroad and other mortgaged property. In this decree it was pro-
vided that:
"The purchaser or purchasers of said property at said sale shall, as a part

of the consideration of the purchase, in addition to the payments which may
be ordered by the court of the sum bid, take the said property upon the express
condition that he or they will payoff, satisfy, and discharge any and all claims
now pending and undetermined in either of said courts, accruing prior to the
appointment of the receivers herein, or during the receivership, which may be
allowed and adjudged by either of said courts as prior in right to said final
mortgages, together with all such interest as may be allowed; and aiso upon
the further express condition that he or they will payoff, satisfy, and dis-
charge all debts, claims, and demands, of wbatsoever nature, incurred, or
wbicb may hereafter be incurred, by said receivers, and which have not been,
and shall not hereafter be, paid by said receivers or otber parties in interest
herein. • • '" And jurisdiction of this cause is retained by this court for the
purpose of enforcing the provisions of this article of this decree. And the
court hereby reserves the right to resell the said premises upon failure to com-
ply within twenty days with the provisions of this or any order of the court
touching the performance by the purchaser or purchasers of the terms and
conditions of said sale."

A sale was made under this decree. This sale was confirmed by
a decree passed January 9, 1891, in which it was provided that, upon
the purchaser complying with the terms and conditions therein
made, the special master commissioner should execute and deliver
to the purchaser a good and sufficient deed of and to all the prop-
erty, rights, and franchises of the defendant railway company, sub-
ject, however, to all the terms and conditions and provisions of the
:final decree of foreclosure and sale. On May 11, 1891, the circuit
court ordered its receivers to deliver the property to the purchaser,
providing in that order that:
"Said property, nevertheless, shall be delivered to and received by said

Louis Fitzgerald, purchasing trustee, or his assigns, subject to and charged
with such claims and demands against said receivers, incurred or arising out
of the maintenance or operation of said railway companies by them during
the period of their receivership, as may be undisputed, or, if disputed, such
claims or demands as upon intervention now pending, or hereafter to be filed
herein, within the time hereinafter limited, shall be adjudged by this court
or the U. S. circuit court for the Eastern district of Texas, at Tyler, to be paid;
'" * * as also such judgments as may hereafter be rendered by either of
said courts in which this cause is pending in favor of any intervener or inter-
vention now pending and undetermined, or which may be filed prior to the 1st
day of December, 1891; '" '" * and upon the condition that such liabilities
and obligations of either of said companies, when so recognized and adjudged,
may be enforced against said property in the hands of said purchaser or his
assigns, to the same extent as they could have been enforced if said property
had not been surrendered into the possession of said purchaser or bis assigns,
and was still in the hands of the court, and with the furtber condition that
the court may, if needful for the protection of the obligations and liabilities
aforesaid, so recognized by either of said courts, resume possession of said
property. It is further ordered that all claims and demands of every nature
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..arising out of the operation and management of the railway property herein
'involved, when any lien upon the funds derived by the sale, or upon the prop-
erty sold, is claimed, whether against said receivers or the mortgagor com-
panies herein, shall be presented and prosecuted by intervention in this court,
,or in the U. S. circuit court for the Eastern district of Texas, at 'l'yler, prior
to the 1st day of December, 1891, and all such claims or demands as may not
.be presented on or before the date iast above mentioned, by intervention as
aforesaid, shall be declared stale, and shaH not be a charge upon, or enforced
against, the property herein ordered to be delivered to said J)'itzgerald or his
-assigns."

On April 11, 1893, a decree was passed discharging the receivers.
In that decree the following provision was made:
"Saving and excepting, however, from the operation of this decree, all claims

that may have been, or may hereafter be, established by this court as legal
demands against the receivers and the property in their hands; and, as to
such demands, the court here now reserves custody and control of the prop-
.erty and effects heretofore in the hands of such receivers, with a reservation
()f the right and power to hold said property and effects in the custody of the
.court, and to apply the same, or the earnings thereof, or so much thereof as
may be necessary, for the satisfaction and payment of all indelJtedness in-
.curred by the said receivers and established by the orders of this court, in-
clUding all costs of court. And it is further ordered by the court that all
previous orders and decrees in this cause herein made, wherein any special
provision may have been ordered and decreed with reference to any special
matter or thing be, and the same shall remain, unaffected by the terms of this
()rder of final discharge."

On June 8, 1889, while the circuit court, by its receivers, at the
suit of the mortgage creditors, was operating the railroad, the ap-
'pellee received severe personal injuries, which he charged were
caused by the negligence of the servants of the receivers in operat-
ing trains on their railroad. On September 14, 1889, he began an
action against the receivers, in the state court, on this claim. The
receivers appeared and answered. On November 10, 1890, this ac-
tion went to judgment in favor of appellee, R. W. Holbrook, and
against the receivers, for the sum of $10,000. In Texas such ac-
tions (all civil actions) are tried without a jury, unless a jury is
demanded by one of the parties. In this action neither party de-
manded a jury, and the case was heard and tried on its issues of
fact, as well as of law, by the judge. A writ of error to the court of
civil appeals was sued out, but was dismissed by that court because
the writ was not taken in time. So that the judgment of the state
court was subsisting, uureversed, unsatisfied, and valid, when ap-
pellee's intervention was heard in the circuit court. That court held
that the judgment of the state court was conclusive as to the fact,
·.and as to the amount of appellee's just claim against the receivers,
and that the claim was a charge on the property acquired by the ap-
pellant under the decrees above mentioned. The assignment of errors
presents these two questions: (1) Was the judgment of the state
eourt conclusive as to the right of the plaintiff therein to recover,
,and as to the amount that should be recovered? (2) Is the claim
thus established a charge on the property acquired under the decrees
,of the court?
The first of these questions was directly presented to this court,

;.at a former term, in the case of Dillingham v. Hawk, 9 C. C. A. 101,
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60 Fed. 495, and was answered in the affirmative. Without ex-
pressly approving all of the reasoning of the opinion, which did not
then receive the full concurrence of all the judges rendering that de-
cision, we adhere to the conclusions then expressed as to the sound
construction of the third section of the act of March 3, 1887. In
the state court in which appellee's action went to judgment, the
parties had the right to have their case submitted to a jury, on a
demand therefor. They chose to not demand a jury. Section 649
of the Revised Statutes of the United States provides for trying is-
sues of fact in civil cases by the court, without the intervention of
a jury, and the finding of the court upon the facts has the same ef-
fect as the verdict of a jury. And, where the submission of a civil
case is made without the stipulation in writing, the judgment can-
not be questioned, if it is warranted by the pleadings. The analo-
gies. therefore, would seem to indicate that where parties could try
their issues before a jury, and choose to try them without a jury,
the finding of fact and judgment of the court should have at least
the same effect as the verdict of a jury.
The second question, we think, must also be answered in the af-

firmative. The reasoning in the opinion in the Kneeland Cases, 136
U. So 89, 10 Sup. Ct. 950, the review therein of the former decisions
of that court, and the conclusions announced on the issues involved
in that case, seem to require that, when mortgage creditors ask a
court of equity to take possession of such property and operate it,
they consent to have all the liabilities resulting from such operation
take precedence of their prior contract liens which they are seeking
by the proceeding to enforce. And can a court which in a law case
would adjudge damages against a railroad corporation, in favor of
one who had suffered personal injuries by the negligence of the cor-
poration in the operation of its road, refuse or omit to require such
compensation to be made when the injury is caused by the negli-
gence of those to whom the court has to intrust the operating of the
mortgaged property? As such business must be done, from the na-
ture of the case, more or less of such liability must be incurred. It
is a necessary part of the running expenses of all railroads, and
while such roads are being operated by the mortgage creditors, or by
the court in their interest and at their instance, such running ex-
penses must take precedence of their mortgage liens. On this para-
mount equity, as well as on the particular terms of the decrees of
the court under which the appellant acquired and holds the prop-
erty in question, it is bound to pay appellee's judgment, or to hav€"
it executed on the property. The decree appealed from is affirmed.

PARDEE, Circuit Judge, dissenting.
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FEARI:"G v. GLENN.

(Circuit Court of Appeals, Second Circuit. :\Iarch 12, 1896.)

1. LIMITATION OF ACTIoxs-FEDERAL COURTS-STATE STATUTES.
Under Rev. St. § 721, state statutes of limitation are to be regarded as

rules of deCision in actions at law in the federal courts, unless otherwise
provided by act of congress or treaty, although such statutes are expressly
limited to actions brought in the courts of the state.

2. SAME-RESIDEXTS OF OTHER YORK COD!').
Dnder the New Yorl, statute (Code Civ. Proc. § BDO) , an action brought

by a nonresident of the state against one who was a resident of Rhode
Island at the time the cause of action accrued, and who has never since
been a resident of Kew York, is governed by the statute of limitations of
Rhode Island, as construed by the highest comis of that state.

3. SAME-RUNNING OF STATUTE-COMMEKCEMENT OF ACTION.
By the statute of Rhode Island, an action is commenced, so as to stop

the running of limitation, when the writ is issued, though it is not served
until after the expiration of the limitation period. Hail v. Spencer, 1 It. I.
17, followed. -

4. SERVICE OF PROCESS ON COHPORATIONS-VVHO IS "CASHIER."
A mere employe in the office of a local agent of an express company is

not a cashier of the company, within the meaning of a statute authorizing
service to be made on the "cashier or treasurer" of a corporation.

5. CORPORATIONS-HESIGNATIOX OF DmEC'l'ORS.
The Virginia statute giving stockholders authority in general meeting

to remove any director and fill the vacancy, but providing that unless so
removed the directors shall continne in office until the next annual meet-
ing of the stockholders, "and until their shall be appointed,"
does not prevent a director from resigning at any time. Briggs v. SpaUld-
ing, 11 Sup. Ct. 924, 141 U. S. 132, followed.

6. SAME.
A director of an ordinary business corporation can resign orally or in

writing unless there is SODle provision to the contrary in the charter or by-
laws.

In Error to the Circuit Court of the "Cnited States for the South-
ern District of ew York.
This is a writ of error by George R. Fearing, the defendant in the comt

below, to review a judgment entered upon the verdict of a jury rendered by
the direction of the trial judge. 'I'he action was brought to recover of the
defendant two assessments or judicial calls upon the stockholdpl's of the
National Express & Transportatiou Company, a corporation of the state ot
Virginia, ordered by decrees of the circuit COUl't of Henrico county, Va. The
complaint proceeded UPOll two causes of action, the first being founded upon
the call ordered December 14, 1880. The defendant, among other defenses,
interposed that of the statute of limitations. Another issue litigated upon the
trial was whether the Virginia court by whose decrees the assessments were
ordered acquired jurisdiction of the action in which the decrees were made.
Upon the trial the defendant requested the court to direct a verdict in his
favor, as to the first cause of action, upon the ground that it did not accrue
within six years before the commencement of the action. 'I'his request waH
refused, and thereupon the defendant requested to go to the jury upon several
propo,sitions of fact involved in the question whether the Virginia court
acquired jurisdiction in the action. The trial Judge refused these requests,
and directed the jury to find for the plaintiff in both causes of action.
Joseph H. Choate (George Zabriskie and George W. Wickersham,

of counsel), for plaintiff in error.
BUI'tou N. Harrison" (Arthur H. Masten, of counsel), for defendant

in error.


