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the other joint contractor, because, the contract being inerely joint, there can
be but one recovery; and, consequently, the plaintiff, if he proceeds against
one only of two joint promisors, loses his security against the other, the rule
being that by the recovery of the judgment the contract is merged, and a
higher security substituted for the debt.”

In Suydam v. Barber, 18 N. Y. 468, the court said:

“According to the common law of this state, a judgment against one of sev-
eral joint debtors, obtained in an action against him alone, is a bar to an action
-against the others. Robertson v. Smith, 18 Johns, 459; Pierce v. Kearney, 5
Hill, 82; Olmstead v. Webster, 8 N. Y. 413. 1t is held to be a bar upon the
ground that, by the recovery of the judgment, the promise or cause of action
.as to the party sued has been merged and extinguished in the judgment, ‘by
operation of law, at the instance and by the act of the creditor.’ This is plainly
founded upon the nature and foree of our law, and not upon the idea that the
creditor is deprived of his right for any other reason than that, by the first
suit and judgment, he has placed himself in a position where he is unable,
legally, to assert or enforce his demand.”

In the present case, the plaintiff, by its own act, has released one
of the joint obligors of all liability, and is now seeking to enforce
its rights against the others after the cause of action has been re-
leased as to one “by operation of law, and at the instance and by
the act of the creditor.” The general rule that a release of one
.of several joint obligors operates as a release of all is well settled.
20 Am. & Eng. Enc. Law, 7561, and authorities there cited. There
are several exceptions to this general rule, which need not be no-
ticed, as this case does not come within any of the recognized ex-
-ceptions of the adjudged cases.

The motion of Tynan and Stoldt is sustained. The writ of error
is dismissed. The respective defendants are entitled to judgment
for their costs.

SPIRO v. FELTON,
(Circuit Court, . D. Tennessee. March 20, 1896.)
No. 995.

1. EviIDENCE—INJURY CAUSING DEATH—TENNESSEE STATUTE.

In an action for damages for an injury causing death, brought, under the
Tennessee statutes (Mill. & V. Code, §§ 3130, 38134), for the benefit of the
widow or next of kin of the deceased, evidence of the number and ages of
the children of the deceased is competent.

2. PRACTICE—SETTING ASIDE VERDICT—WEIGHT oF EVIDENCE.

The federal courts have no power to set aside a verdict because against
the weight of evidence, however decided that weight may be, if any evi-
dence has been given which would have rendered it improper for the court
to direct a verdict.

Ingersoll & Peyton, for plaintiff.
Chambers & Head, for defendant.

CLARK, District Judge. Tt is urged as ground for a new trial
in this case that the court allowed plaintiff to prove the number of
and ages of the children. It is certainly true that, as a general
proposition of law, such evidence would not be relevant. As the
right of action given in cases like this for death of a person is, under
the statute (Mill. & V. Code, § 3130), “for the benefit of his widow or
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next of kin, free from the claims of creditors,” and as by the act of
1883, c. 186 (Code, § 3134), damages are alsc given to the parties for
whose use and benefit the right of action survives, from death con-
sequent upon an injury, it seemed to me that this evidence was com-
petent, under the authority of Railroad Co. v. Mackey, 157 U. 8. 93,
15 Sup. Ct. 491. I had occasion, in another suit, to pass upon this
objection. -

Another objection is that there was error in the admission of the
testimony of Babcock as to the condition of the track at the place
where the accident happened, at the time of Babcock’s examination
of the place. I think this was competent, with the explanation of
the court, under which it went to the jury; that is, that it was admit-
ted merely as a circumstance tending to show the condition of the
track at the time of the accident, and that it was the condition at
such time that affected any question in the case. I think it is clear
that, in view of the question to which the jury was restricted in the
court’s instruction, this proof could have cut no possible figure
in the case. There was no material point in the case whatever re-
specting the condition of the track.

It is, again, said there was error in the admission of testimony to
the effect that a chain was used on the carg of other companies
across the opening of the rear guard rail of the caboose to a freight
train. As the declaration alleged the absence of this chain as negli-
gence, I think the proof was competent, as tending to show that such
chains were used by other roads. The competency of this proof, and
its weight, were different questions. As the court distinctly said to
the jury, in the charge, that the absence of this chain could be
no ground of recovery against the defendant company, it is impossi-
ble to think that this testimony had any effect on the case, even if ils
admissibility should be considered doubtful.

It is said, too, that the court should have directed a verdict for
the defendant, as proof for both the plaintiff and defendant showed
such contributory negligence on the part of the deceased as pre-
vented any recovery. If the court should have given peremptory
instruction for the defendant, it is no answer to this objection to say
that no motion for such instruction was made; for in Society v.
Llewellyn, 7 C. C. A. 579, 58 Fed. 940, no such motion had been made
in the court below, nor was any such motion the basis of any assign-
ment of error. Nevertheless, the circuit court of appeals for this
circuit (Judge Taft giving the opinion) said that it was the duty of
the court to have given such instruction, and the judgment was
reversed upon this as well as one other ground. But I do not think,
on the proof in this case, the court could properly have withdrawn
the case from the jury by positive direction; and this brings us to the
last objection taken, which is that the verdict is against the weight
of evidence,

This is a question that has given this court great trouble, not only
in this but other cases; and I shall be very glad indeed when the
circuit court of appeals for this circuit shall have occasion to pass
judgment upon this question, so that this court may have an au-
thoritative general rule, at least, in the determination of this ques-
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tion. I wish to say, in the outset, that I think the decided weight
of the evidence, both as to quantity and quality, shows that the
deceased came to his death as the result of his own negligence, in not
getting up and going out of the train when it stopped at his point
of destination, and that he had ample time to have done so, if he had
used reasonable care and diligence on his own part. I think the
proof shows, by the same decided weight, that the accident to him is
due to the fact that he remained in the caboose, engaged in conver-
sation, until, after ample time to have left the car, the train was
started in a backward motion in its regular operations, and that the
deceased was thrown therefrom by reason of being on the rear plat-
form while the train was in such motion, and most likely when it
stopped moving backward and let out the slack, or when it started
south a second time. But, although entertaining this view of the
evidence, I do not feel that I can lawfully set aside the verdict on
that ground alone. I desire not to be misunderstood about this
proposition. The question here is one of the weight of the evi-
dence. It is not a question of there being no evidence to sup-
port the verdict, misconduct on the part of the jury, error in
the charge of the court, or in the admission or rejection of evidence,
or of the many other grounds on which a new trial may be grant-
ed; but the question is, when no other valid ground of rejection
to the verdict exists, can the court set aside the verdict alone upon
the ground that it is against the weight of the evidence, however de-
cided the preponderance may be? It is to be remembered that the
practice in the courts of the United States is different from that of
the state court. In this court, when the undisputed evidence is so
conclusive that the court would be compelled to set aside a verdict
returned in opposition to it, the court may withdraw the case from
the jury and direct a verdict. The terms in which this rule is stated
differ somewhat in different cases, although the underlying principle
remains the same. Examples of this difference in the form of state-
ment of this rule may be seen by comparing Railway Co. v. Ives, 144
U. 8. 408, 12 Bup. Ct. 679, reaffirmed in Railroad Co. v. Griffith, 159
U. 8. 611, 16 Sup. Ct. 105, with Elliott v. Railway Co., 150 U. 8. 245,
14 Sup. Ct. 85, and Southern Pac. Co. v. Pool, 160 U. 8. 438, 16
Sup. Ct. 338. If, then, the evidence is such that a verdict returned
in opposition to it would be set aside by the court, it is the duty of
the court, in the first instance, to direct the verdict. It seems to
follow logically and necessarily that if the evidence is not so con-
clusive that the court can thus withdraw the case from the jury, and
is compelled to submit the case to the jury, that the court is then
not at liberty to set the verdict aside as against the weight of the
evidence. It seems to me that the right to do so is inconsistent with
the right and duty to give a positive direction for the same reason
before the verdict. It occurs to me that in any case it would be idle
to say that the court must submit the case to the jury because it
may not lawfully direct a verdict, and that, having submitted the
case to the jury, it then can effect the same result, practically, as by
direction, in getting it aside as opposed to the evidence. In Pleas-
ants v. Fant, 22 Wall. 116, the court said:
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“In the discharge of this duty, it is the province of the court, either before or
after the verdict, to decide whether the plaintiff has given evidence sufficient
to support or justify a verdict in his favor. Not whether, on all the evidence,
the preponderating weight is in his favor (that is the business of the jury),
but, conceding to all the evidence offered the greatest probative force which,
according to the law of evidence, it is fairly entitled to, is it sufficient to justify
a verdict? If it does not, then it is the duty of the court, after a verdict, to
set it aside and grant a new trial. Must the court go through the idle cere-
mony in such a case, of submitting to the jury the testimony on which plaintiff
relies, when it is clear to the judicial mind that, if the jury should find a ver-
dict in favor of plaintiff, that verdict would be set aside and a new trial had?
Such a proposition is absurd, and accordingly we hold the true principle to be
that if the court is satisfied that, conceding all the inferences which the jury
could justifiably draw from the testimony, the evidence is insufficient to war-
rant a verdict for the plaintiff, the court should so say to the jury. In such
case the party can submit to a nonsuit, and try his case again, if he can
strengthen it, except where the local law forbids a nonsuit at that stage of the
trial, or, if he has done his best, he must abide the judgment of the court, sub-
ject to a right of review, whether he has made such a case as ought to be sub-
mitted to the jury,—such a case as a jury might justifiably find for him a ver-
diet.”

The rule is snbstantially stated in Cruikshank v. Bank, 26 Fed.
584, and in Stewart v. Railroad Co., 45 Fed. 21. Judge Wheeler, dis-
cussing this point on motion for a new trial, said:

“The constitution and laws expressly require that, in this court, trials shall
be by jury, unless waived, and provide that no fact tried by jury shall be oth-
erwise re-examined than according to the rules of the common law. Amend-
ments art. 7; Rev. St. § 649. The verdict may, according to the rules of the com-
mon law, be examined to see if it is contrary to the evidence, without evidence,
or the result of passion or prejudice, * * * If the case must be submitted
upon the evidence, the verdict cannot be set aside as contrary to the evidence
without re-examination of the fact tried by the jury, which is expressly pro-
hibited. The fact cannot be re-examined in search for passion or prejudice,
more than for any other purpose. If the court differed from the jury in
opinion about the fact, as to which nothing is intimated, that, of itself, would
afford no ground for setting aside the verdict. It would interfere with the ex-
clusive province of the jury secured by the constitution.”

‘What has been said with reference to the cases just cited suf-
ficiently indicates my view of the want of power in this court to
set aside a verdict because against the weight of evidence, however
decided that weight may be. This is the second trial in this case.
On the first trial I would have withdrawn the case from the jury
on the ground of contributory negligence on the part of the deceased,
except for the testimony of the witness Risden. On the second trial
both sides of the case had been strengthened,—that of plaintiff
slightly, and that of defendant decidedly. Nevertheless, I felt
that in view of the testimony of the same witness Risden, with some
slight corroboration, I could not rightly direct a verdict, notwith-
standing the great weight of the evidence introduced by defendant.
And, unless I should give such direction, it is not likely that the re-
sult of this case will ever be different from what it is; and it is cer-
tain that the verdict is ‘a very moderate one, if the plaintiff is
entitled to recover at all.

I have been thus particular to state the view I take of my right
.and duty upon this motion, and of the rule under which I am acting;
for, while my action in granting or refusing the new trial is not the
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subject of review, if I refuse to exercise the discretion to grant a
new trial under an erroneous view of the law and of my duty in the
matter, this, I think, is an error which is the subject of review. Mat-
tox v. U. 8, 146 U. 8. 140, 13 Sup. Ct. 50. It is only when the court,
in the exercise of its discretion to grant or refuse a new trial, does
so upon all competent evidence, and under a correct view of the law,
that its judgment is not the subject of review; and when, instead of
leaving it to be presumed that the court below acted under a cor-
rect conception of the law, that court distinctly states on record
the view of the law by which the court was controlled, no reason is
perceived why this is not subject to review on writ of error. For
reasons indicated, the motion for a new trial is denied.

TEBBETS et al. v. MERCANTILE CREDIT GUARANTEE CO. OF NEW
YORK.

(Circuit Court of Appeals, Second Circuit., March 17, 1896.)

1. CONTRACTS—INTERPRETATION—CREDIT INsuRANCE Pornicy.

A contract by which a corporation, though called a ‘“guarantee” or
“surety” company, undertakes, in consideration of premiums paid, to
indemnify the other party to such contract against losses by uncollectible
debts, is not a contract of suretyship, but a policy of insurance, and, as
such, subject to the rule that any ambiguities in the policy drawn up by
the insurer, who makes his own conditions, are to be resolved against
the draftsman.

2. CrEDIT INSURANCE—IN1TIAL LOSS—INTERPRETATION OF Poricy.

The M. Guarantee Co. issued a policy of credit insurance to T. & Co.,
insuring them, in consideration of a premium paid, against losses in their
business during the year 1893. The contract consisted of T, & Co.’s
application, in which they stated the amount of their gross sales and de-
liveries for the preceding 14 months at $622,835, and their total losses
during the same period at $1,323, and which contained certain “Special
Terms and Conditions,” and of the company’s policy, in the opening
clause of which the company agreed to purchase from T. & Co. an amount
not exceeding $15,000 of uncollectible debts, arising during 1893, in excess
of one-half of 1 per cent. of their total gross sales and deliveries, sub-
ject to the conditions below. There were 13 such conditions besides
the “Special Terms” of the application, which were incorporated into.
the policy, and included a provision that ‘“the contract is issued on the
basis that the yearly sales and deliveries of the insured are between
$1,800,000 and $2,500,000.” Held, that the latter clause was not a stipu-
lation that the total sales and deliveries, on which the one-half of 1 per
cent. was to be computed, must amount to at least $1,5S00,000, but that
T, & Co. were entitled to recover from the insurer their losses, not ex-
ceeding $15,000, in excess of one-half of 1 per cent. on their actual total
of sales and deliveries during the year.

In Error to the Circuit Court of the United States for the Southern
District of New York.

This case comes here on writ of error to review a judgment of the circuit
court, Southern district of New York, in favor of defendant in error, who was
defendant below. The action was brought on a policy of insurance against
business losses or ‘“uncollectible debts,” issued by the defendant to the plain-
tiffs. The total amount of uncollectible debts for which it was claimed the
defendant was liable under the policy, without deducting the “initial loss” to
be borne by the plaintiffs, was $8,016.56, and they were adjusted by defendant
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at that sum, The total gross sales and deliveries made by the plaintiffs during
the period covered by the policy amounted to $778,015.08. Plaintiffs contended
that the initial loss to be borne by them was one-half of 1 per cent. of that
sum, which amounts to $3,890.07, and they asked judgment for the balance of
loss, viz. $4,126.29. The defendant insisted that the initial loss, under the
terms of the policy, was $9,000,—a sum greater than the total loss, as adjusted.
The circuit court sustained defendant’s contention, and directed a verdict in
its favor.

Albert Stickney, for plaintiffs in error.

A. J. Dittenhoffer, for defendant in error.

Before PECKHAM, Circuit Justice, and LACOMBE and SHIP-
MAN, Circuit Judges.

LACOMBE, Circuit Judge (after stating the facts as above). One
question only is presented under this writ of error, and it arises upon
the construction of a written ingtrument. Insurance against mer-
cantile losses is a new branch of the business of underwriting, and
but few cases dealing with policies of that character have as yet
found their way into the courts. The necessarily nice adjustments
of the respective proportions of loss to be borne by insurer and
insured, the somewhat intricate provisions which are required in
order to make such business successful, and the lack of experience in
formulating the stipulations to be entered into by both the parties
to such a contract, have naturally tended to make the forms of
policy crude and difficult of interpretation.

One of these policies, differing in many respects from the one
under discussion in this case, was before this court in Guarantee Co.
v. Wood, 15 C. C. A. 563, 68 Fed. 529. Of a clause ambiguous in its
phraseology and contradictory of other paragraphs in the contract,
the court said: .

“As that contract is a voluminous document, prepared by the company, any
ambiguity in its phraseology should be resolved against the draftsman.
* * * Jf the particular clause requiring interpretation cannot be brcught
into harmony with the rest of the contract, and the instrument considered as
a whole is ambiguous touching the precise loss whieh the policy covers, that
meaning is to be given to it which is most favorable to the insured.”

In Wallace v. Insurance Co., 41 Fed. 742, the United States circuit
court for the district of Iowa expresses the same principle in this
language:

“A contract drawn by one party, who makes his own conditions, will not be
tolerated as a snare to the unwary; and if the words employed, of themselves,
or in connection with other language used in the instrument, or in reference
to the subject-matter to which they relate, are susceptible of the interpretation
given them by the assured, although in fact intended otherwise by the in-
surer, the policy will be construed in favor of the assured.”

In Wadsworth v. Tradesmen’s Co., 132 N, Y. 540, 29 N. E. 1104,
the court says:

“If this policy is so framed as to promise a payment of $4,000, and then to
impair the promise by the introduction of subsequent and obscure clauses, dif-
ficult to be understood, or requiring expert knowledge for their comprehension,
we should adopt that counstruction which we think the insurer bad reason to
suppose was understood by the insured.”

In the light of the well-settled principle of law expressed in these
authorities, the contract under consideration must be construed.



TEBBETS v. MERCANTILE CREDIT GUARANTEE CO. 97 -

The cases cited by defendant in error holding that a surety is “a
favorite of the law,” and that a claim against him is strictissimi juris,
have no application. Corporations entering into contracts like the
one at bar may call themeselves “guarantee” or “surety” companies,
but their business is in all essential particulars that of insurers, who,
upon careful calculation of the risks of such business, and with such
restrictions of their liability as may seem to them sufficient to make
it safe, undertake to assure persons against loss, in return for pre-
miums sufficiently high to make such business commercially profit-
able. Their contracts are, in fact, policies of insurance, and should
be treated as such.

The material parts of the contract under consideration are as fol-
lows. First comes the application of the assured:

“No. 2,008. Amount, §15,000.
“The Mercantile Credit Guarantee Company of New York,
“Head Office, 291 Broadway, New York,

“Contract expires Dec. 31, 1893,
‘“Indemnified stands % of 1%.
“Fee, $472.50.

“The undersigned hereby applies to the Mercantile Credit Guarantee Com-
pany of N. Y. for a contract to purchase from him uncollectible accounts in
the sum of fifteen thousand dollars, for one year from Dec. 31, 1892, in the
usual form of contract issued by the company, and upon the terms and condi-
tions therein specified, and for that purpose selects the Bradstreet Co. Mer-
cantile Agency as his informant and guide, as designated in said contract, and
states that he is engaged in the business of cottons & woolens, at 72 Bedford
St., Boston, Mass., and 75-77 Worth St., N. Y., and that the amount of his
gross sales and deliveries of merchandise for cash and on credit, and the per-
centage of losses on the same, for the 7£4 months preceding the 7st day of Dec.,
1892, were, respectively, as follows:

Gross sales for year ending ...... day of....... eeiea heesaa e $

« losses not exceeding. .oov v vt iiriiir e viionnensasnanannn e $

Gross sales for year ending ...... day of...... eeeeean e e $

& 108SES NOL €XCEEAINE . vuvr it v i it ivetrercsnsrensscnsseneona $

Gross sales for year ending ...... day of............. e $

o losses not exceeding.............coevuveins et ceee $
“Remarks.

“Cotton sales, Sept. 1/91, to Dec. 1/92, $662,835.65.
“Gross losses, Weis Bros., Galveston, Te\as, $479.69.
“ M. J. Henry, N. Y. $8-1—L 03.

“Goods sold 2%, 10 days and 30 days, special a/c, 4 months.

“This contract to cover all goods billed since Oct. 1/92, not provable under
U. 8. Credit System Co.’s contract No. 3,909, Series H, Class E. Have proved
no excess on either cotton or woolen goods under the U. 8. Credit System Co.
contract in 1892. Our woolen sales in 1892 were small, and form no basis for
an estimate of probable losses in 1893.

“Boston, Dec, 13, 1892, Tebbets, Harrison and Robins.”

This application is a printed form. The parts italicized and all
subsequent to the word “Remarks” were originally blank, and have
been filled in with ink, presumably before the application was finally
presented for action. On the reverse side of the application are a
number of so-called “Special Terms and Conditions.” In the record
they cover 31 printed pages. The first few lines are all that are
material here. They read as follows:

v.73r.n0.1—7
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“(Gum this'margin to the contract.)
“Form No, 7. Special Terms and Conditions of Contract. No. 2,008.
“(1) This contract is issued on the basis that the yearly sales and deliveries

of 1the indemnified are between §1,800, 000 and $2,500,000 dollars, and shall
only,” ete. ‘

‘'The parts italicized were origina'lly blank, and have been filled in
with ink. The material parts of the policy itself are as follows:

“No. 2,008. ; $15,000.

“The Mercantile Credit Guarantee Company, in consideration of the sum of
$472 50, hereby agrees to purchase from Tebbets, Harrison & Robins, of
*, an amount not exceeding fifieen thousand dollars of uncollectible
debts owing for merchandise sold and delivered in the regular course of busi-
ness between Dec. 31, 1892, at 12 o’clock noon, and Deec. 31, 1893, at 12 o’clock
noon, on the total gross sales and deliveries made during said perlod in excess
of one-half of one per cent., subject to the terms and conditions printed below
and attached hereto.”

The italicized parts were originally blank. Then follow, in the
body of the policy, 13 terms and conditions and the execution clause.
Upon a blank space left in the body of the contract is pasted an
exact copy of the special terms and conditions of form No. 7, as
above set forth.

The opening statement of what the consideration is, and of what
the company agrees to do in return for such consideration, is awk-
wardly phrased, but, without resort to anything outside of the pol-
icy, expresses the following agreement: The company will buy of
the assured—Ii. e. will pay to the assured—the amount of certain un-
collectible debts. These uncollectible debts must be such as are
owing for merchandise sold and delivered during the year 1893.
The amount of such debts which the company will pay must be a
part of the whole amount of debt arising on the total gross sales
and deliveries made during the year. It must also be debt in ex-
cess of one-half of 1 per cent. on such total gross sales; and in no
event will the company pay more than $15,000. In other words, of
the total uncollectible debts arising on sales and deliveries during
the year, the assured is first to bear an initial loss to the amount
of one-half of 1 per cent. on his total sales and deliveries during the
yvear; and the residue of uncollectible debts the company is to buy
from the assured, up to the limit of §15,000. It is not disputed that
this is precisely what the first clause of the contract provides, nor
that, if it stood alone, such would be the obligation which the com-
pany assumed. Moreover, it is unambiguous. Crude and complicated
though its phraseology is, it is susceptible of no other construction.
It is, however, qualified by the words “subject to the terms and con-
ditions printed below, and attached hereto.” This clause imports
into the contract both the 13 general terms and conditions printed
in the body of the policy, and also the special terms and conditions
of form 7, which are attached to it. The only question presented
here is whether these terms and conditions, or any of them, so
qualify the contract expressed in the opening sentence of the policy
as to change the amount of the initial loss from one-half of one
per cent. of the total gross sales during the year to some other sum.
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The only clause which it is contended has this effect is the spe-
cial condition above quoted, and which reads as follows:

“This contract is issued on the basis that the yearly sales and deliveries of
the indemnified are between $1,800,000 and $2,500,000 dollars.”

The defendant insists that this is a stipulation on the part of the
insured that during the year 1893 his total gross sales and deliver-
ies shall be, at least, $1,800,000, and that the one-half of 1 per cent.
of initial loss shall be calculated at least on that sum. The plain-
tiffs insist that this is merely an estimate as to the amount of the
plaintiffs’ probable sales in the future, and supplies a basis for an
estimate of plaintiffs’ probable losses in the future. It will be noted
that the form of application contains blanks manifestly intended to
be filled with statements of the total sales and total losses for three
years preceding the application. These, as plaintiffs contend, would
furnish data from which to make an estimate of probable sales and
losses for the ensuing year. These blanks are not filled in plaintiffs’
application, possibly because the firm had not been in business for
three years. A statement of their sales and losses in the cotton busi-
ness for 14 months is given, with the addition that their woolen
sales in 1892 were small, and form no basis for an estimate of prob-
able loss in 1893.

In support of their respective contentions, counsel have presented
arguments based on the grammatical structure of the special con-
dition. On the one side, it is urged that the clause reads “on the
basis that the yearly sales ‘are’ between,” etc.; not “have been.”
‘On the other side,it is urged that the phrase beginning, “this contract
is issued on the basis,” etc.,, refers to the issuance or inception of
the contract, rather than to its construction; that the word “yearly”
carries the idea of a series of years; that the use of the word “are,”
instead of “shall be” or “are to be,” imports a present expectation,
not a future stipulation. Arguments based merely upon grammat-
ical construction, however, are of little aid towards the interpreta-
tion of this contract. If its draftsman possessed any appreciation of
grammatical niceties, he has left no trace of it apparent upon the
face of the document. The special condition is so phrased that it
is susceptible of interpretation either way; and there are difficulties
about accepting either interpretation. If it be construed as a state-
ment of what it was estimated would be the range of total sales
for the year, it is manifestly an arbitrary estimate, greatly in excess
of what the experience of the 14 prior months apparently warranted;
and no good reason is suggested why any such mere “estimate”
should be inserted in the body of the contract at all. The represen-
tations of the insured as to what his past sales and losses had been
were already made a material part of the contract, by a general
condition providing that “fraud, concealment, or misrepresentation
in obtaining this contract * * * shall render this contract ab-
solutely void.” On the other hand, while it is manifest that, in
order to make insurance business of this kind practicable, some defi-
nite initial loss must be borne by the insured, it nowhere appears
that such initial loss may not with perfect safety be proportioned to
the total gross sales, for, presumably, the gross losses would vary
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as the gross sales. And, in fact, even on defendant’s construction
of the phrase, the initial loss is a variable quantity. The basis pro-
vided for is that the yearly sales are “between $1,800,000 and $2.-
500,000.” If they be $1,800,000, the initial loss would be $9,000.
-If they be $2,000,000, the initial loss would be $10,000. If they be
$2,500,000, the initial loss would be $12,500. Moreover, if the clause
be construed so as to import a stipulation that the business done
shall not be less than $1,800,000, it must be construed as im-
porting also a stipulation that the business done shall not exceed
$2,5600,000,—a most extraordinary agreement for any business man
to enter into, and certainly one not to be read into this contract
by any doubtful language. Under defendant’s interpretation, if the
initial loss is to be in no event, however small the sales, less than
$9,000, the initial loss can in no event, however great the sales, ex-
ceed $12,500. The result would be that, although the sales should
run up to $4,000,000, the insured would be required to bear an initial
loss, not of $20,000 (one-half of 1 per cent. of the gross sales), but
of $12,500 only, the same amount he would be required to bear if
his sales were only $2,500,000, although the increase in total sales
necessarily increased the total losses. It is hardly conceivable that
an insurance company would enter into such a reckless stipulation,
and no such meaning is to be given to the policy upon any doubtful
language.

‘We have, then, in the contract, a positive and unambiguous agree-
ment on the part of the company to pay losses (to the amount of
$15,000) in excess of one-half of 1 per cent. on total sales. The only
other sentence in the policy which it is claimed modifies this definite
agreement ig one which is itself ambiguous, equally susceptible of a
construction favorable to the company and of one favorable to the
insured. Under the rule laid down in the authorities above quoted,
the ambiguous sentence is to be given the meaning which the in-
surer had reason to suppose the insured would attach to it; and
that is such a meaning as would not operate to contradict or modify
to his disadvantage the precise and unambiguous promise that the
initial loss should be one-half of 1 per cent. of the total gross sales
and deliveries for the year 1893, or, as expressed in the very be-
ginning of the application, “Indemnified stands } of 1¢.”

The judgment of the circuit court is reversed, and new trial or-
dered.

UNITED STATES v. JAEDICKE et al.
(District Court, D. Kansas, First Division. March 30, 1896.)

1. REs JupicATa — CRIMINAL AND CIvin SUITs —AcTION ON OFFICIAL BOND OF
POSTMASTER.

The acquittal of a defendant under an indictment for making false and
fraudulent returns, as postmaster, of the business done at his office, for
the purpose of increasing his compensation, is not a bar to an action by the
United States upon the bond of such defendant, as postmaster, to recover
the amount found due to the government from defendant, upon the adjust-
ment of his accounts, as shown by the same returns,



