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The rule is thus stated in Campbell v. Phelps, 17 Mass. 245:
"In general, the true distinction is, when the injury is done directly by the

person sued, the action should be trespass; when it is consequential, as when
done by a servant, and the master is sued on account of his liability for the
acts of his servant, case is proper."

It is entirely well settled that, under the plea of not guilty in an
action on case, the defendant may show that the immediate or prox-
imate cause of the injury was the negligence of the plaintiff. Flower
v. Adam, 2 Taunt. 315; Williams v. Holland, 10 Bing. 110; Vennall
v. Garner, 1 Cromp. & l\f. 21; Bridge v. Grand Junction Ry. Co.,
3 Mees. & W. 244; Sills v. Brown, 9 Car. & P. 601; Smith v. Dobson,
3 Man. & G. 59; Holden v. Coke Co., 3 C. B. 1.
The adjudications of the supreme court, to the effect that the con-

tributory negligence of a plaintiff is matter of defense, and the bur-
den of proof is upon the defendant, do not touch the question of
pleading which arises here. That question is controlled by the rules
which obtain in the state in which the action is tried, and in some
of the states, under the code system of pleadings which prevails,
the defendant may be required to specifically allege the defense in
cases in which the complaint does not allege that the plaintiff was
free from negligence on his part. As in Vermont the rules of plead-
ing which obtain are those of the common law, and under these rules
a defendant, in an action upon a case, is permitted, under a general
traverse, to show that the plaintiff's negligence contributed to the
injury, we are unable to doubt that the defendant in the present
case was entitled to avail himself of the defense, and that the instruc-
tion to the jury which is complained of by the of error
was erroneous.
The judgment is accordingly reversed.

AMERICAN CREDIT INDEMNITY CO. v. WOOD et at
(Circuit Court of Appeals, Second Circuit. April 7, 1896.)

1. PARTNERSHIP-EVIDENCE.
It is not error, in an action between persons who sue as partners, and

a third party, to permit persons, whose business relations with the al·
leged partners are intimate, to testify as to the apparent relations be-
tween them, although the partnership may have been constituted by in-
dentures or other writings.

2. INSURANCE-WARRANTY IN ApPJ.JCATJON-BURDEN OF PROOF.
It is not necessary for the plaintiff in an action on an insurance policy

to aver and prove the truth of representations, amounting to warranties,
which are contained in the application only, and not in the policy itself;
but it is incumbent upon the defendant, who relies upon the breach of such
warranty, to allege it and assume the burden of proof.

B. CREDIT INSURA.NCE -IDENTITY OF INSURED-CO-PARTNERSHIP.
A policy of credit insurance, issued to W. & C()., provided that it should

cover only losses on sales of merchandise owned "by the indemnified."
!Held, that such provision did not require that the business of the indemni-
fied should have been conducted, throughout the term of the policy, under
exactly the same firm name, if the firm had been in existence, composed
()f the same members as when the policy was issued.
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4. OF Loss.
A policy of credit insurance provided that proof of loss should be made
within 20 days after knowledge of the insolvency of any debtor should
have been received by the indemnified, and that final proof of loss should
be given to the insurer within 20 days after the expiration of the policy.
Held, that the fanner provision was intended only to afford the insurer
prompt notice that a loss had happened, for the purposes of investigation
and mea..ures of protection, and that it was fully complied with by fur-
nishing, within the required time, notice of the appointment of a receiver
of the debtor's property in a creditor's suit, with a statement of the debtor's
account, followed at the expiration of the policy by legal proof of the
debtor's insolvency.

5. SAME-CONSTRUCTION OF POLICy-AMBIGUITY.
In construing a policy of credit insurance, being an ins,trument pre-
pared by the insurer, an ambiguity in its terms is to be resolved in favor
of the insured; and if, by the introduction of a subsequent and obscure
clause, difficult to understand, or requiring expert knowledge for its com-
prehension, the preceding clauses, plainly and unequivocally expressed, by
which the initial loss of the insured is fixed, are nullified, the subiSequent
clause must be ignored.

6. SAME-OTHER INSURANCE.
A provision in a policy of credit insurance that, where the insured shall

hold other security or indemnity, the ameunts realized therefrom shall be
deducted before the loss under such policy shall be adjusted, does not en-
title the insurer to deduct the proceeds of a policy in another company,
which provides in terms that it shall not covel' losses insured by the first
company, but shall only attach when that company's policy is exhausted.

In Error to the Circuit Court of the United States for the South-
ern District of New York.
Horwitz & Herstfield (James L. Blair of counsel), for plaintiff in

error.
Albert Stickney and Frank L. Crawford, for defendants in error.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

WALLACE, Circuit Judge. This is a writ of error by the defend-
ant in the court below to review a judgment for the plaintiffs en-
tered upon the verdict of a jury. The action was brought upon a
bond, dated May 29, 1893, which was, in effect, a contract by the
defendant to insure Charles F. Wood & Co., to the extent of $10,000,
against losses for merchandise sold or to be sold by them during the
year 1893, arising from insolvency of debtors. It also contained a
clause covering losses on sales made by the insured since September
1, 1892, "provided that no account under extension at the time of
payment of premium" should be included. It contained this recital:
"This bond is issued and accepted upon the condition that the terms and con·

ditions printed or written by the company upon the back of this bond are ac-
cepted by the indemnified as part of this contract, as fully as if they were re-
cited at length over the signatures hereto affixed."

Among the conditions are these:
"(4) Proof of loss must be made upon the blanks furnished and in the man-

ner prescribed by said company, within twenty days after knowledge of the
insolvency of any debtor shall have been received by the indemnified, or his
or their agent; otherwise, such claim shall be barred." "(12c) Final proof of
loss shall be forwarded to the central office of this company, upon the blanks
furnished and in the manner prescribed by the company, within twenty
days after the expiration of this bond; and the amount due by this company,
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under final proof of loss, shall be adjusted and paid within sixty aftel'
the receipt by the company of such final proof of loss."
The complaint set forth the bond, alleged compliance by the plain-

tiffs with its conditions, and alleged that the plaintiffs had sustained
losses during the year 1893 upon sales made to three debtors subse-
quent to September 1, 1892, viz. Sanford & Co., Kipling, and Cottier
& Sons, aggregating approximately the sum of $22,000. The answer
admitted the execution of the bond as set forth, and, among other
defenses, alleged that upon the application for insurance, and to
induce the defendant to make the bond, the plaintiffs made certain
representations, knowing .the same to be false. It also alleged that
the loss of Sanford & Co. was not provable, under the terms of the
policy, because the account of that debtor was under an extension
at the time of the making of the bond, and that nothing was recov-
erable in respect to the Kipling loss, because no proof of insolvency
had been furnished by the plaintiffs to the defendant as required by
the terms of the bond.
There are 44 assignments of error. We shall only attempt to con-

sider those which have some color of merit.
It was a condition of the bond that the liability of the defendant

should be limited to sales of merchandise "owned, sold, and deliv-
ered by the indemnified." There was an issue upon the trial wheth-
er the losses arising from sales made between September 1, 1892, and
January 1, 1893, were not excluded by force of that condition. Ac-
cording to the testimony for the plaintiffs, although their firm name
had been Charles F. Wood & Co. only since January 1, 1893, they
had been co-partners carrying on the identical business under the
name of Charles F. ·Wood during the period in question. There was
testimony for the defendants indicating that John B. Wood and El-
mer E. ·Wood did not become co-partners with Charles F. Wood until
January 1, 1893. Several of the assignments of error relate to the
rulings of the trial judge in admitting evidenoe and in instructing
the jury relative to that issue.
It was not error to permit persons whose business relations with

the alleF;ed partners were intimate to testify as to the apparent re-
lations existing between them prior to January 1, 1893. The usual
proof of partnership is by the evidence of clerks, or other persons
who have done business with the parties as partners; and, although
the partnership may have been constituted by indentures or other
writings, it is ordinarily not necessary, in an action between the
partners and a third person, to produce them. Their declarations
in transacting business with third persons may be given in evidence
to prove their partnership, and the entries made in their books in
the course of business are evidence of the same character, and equal-
ly competent. 2 Green!. Ev. § 479; Colly. Partn. § 686.
The defendant requested an instruction to the jury, in effect, that

all losses were to be excluded arising upon the sale of goods during
that period, if the jury should find froJll the evidence "that said firm
of Charles F. Wood & Co. was not in existence as a firm, composed
of the same members, doing business under exactly the same firm
name, as when said bond was written." The judge declined to give
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this instruction, but modified it by striking out the words "exactly
the same firm name," and gave it as modified. It was the manifest
purpose of the bond to insure against losses the business concern
which was described in the bond as "Charles F. 'Wood & Co., of :No.
171 Broadway, New York." The firm name was used for the purpose
of identifying the parties insured, and the business to which the
insurance related. If the same parties had seen fit, the day after
the execution of the bond, to change their firm name to that of
Charles F. Wood, it cannot be doubted that the sales made by them
under that name would have been covered by the bond. Those who
composed the firm when the bond was made were the "indemnified,"
within the meaning of the condition. If they were the persons who
owned and sold the goods during the period covered by the bond,
and were carrying on the same business, the style of the co-partner-
ship was of no consequence. The instruction was properly refused,
and, as modified, was correct. .
Many of the assignments of error are based upon the theory that

the truth of various statements contained in the written application
for the policy was in issue, that the plaintiffs were bound to a strict
compliance with these statements, and that they were not entitled
to recover if it appeared that any of the statements were untrue.
Undoubtedly, these statements constituted warranties, because the
bond recited that it was issued in consideration of the application;
and the application offered the statements as a consideration, and
warranted them to be true. A warranty in a policy of insurance is
in the nature of a condition precedent, and devolves upon the in-
sured, in an action upon the policy, the burden of averring perform-
ance in his pleading, and proving it strictly by his evidence. It has
never been authoritatively decided, however, that this rule is ap-
plicable to representations contained in an application, which amount
to warranties, and we are of opinion that it does not apply. It was
assumed not to apply to such a case in Dwight v. Insurance Co.,
103 Y. 341, 355, 8 :No E. 654; and it has been generally supposed
that it is incumbent upon the defendant who relies upon the breach
of such a warranty to allege it, and assume the burden of proof.
Swick v. Insurance Co., 2 Dill. 160, Fed. Cas. No. 13,692; Geib v.
Insurance Co., 1 Dill. 443, Fed. Cas. No. 5,298; Murray v. Insurance
Co., 85 N. Y. 236. The rule requiring performance of warranties
to be averred and proved was ingrafted into the law of insurance
before it was customary for underwriters to require from the insured
the full and detailed applic'ations which are a feature of so much
prominence in the modern contract,-especially in the contract of
life insurance. The policy is the evidence delivered to the insured
of the contract of the insurer, and ordinarily, of itself, constitutes
complete evidence of the contract, while the application, although it
may modify the contract, is in the nature of defensive evidence in-
trusted to the insurer for his protection. As a matter of pleading,
if the policy is set forth, and compliance with all the conditions
precedent recited in it is averred, there is no necessity for referring
to the application, and the complaint or declaration is sufficient upon
its face. Nothing is required to be proved which' does not go to
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support some necessary allegation in the complaint, and there seems
to be no good reason which requires a plaintiff to assume the burden
of proving affirmatively the truth of statements in an application not
challenged by the defendant. As was said by the supreme court:
"The number of the questions now asked of the assured in every application

for a policy, and the variety of subjects, and length of time which they covel'.
are such that it may be safely said that no sane man would ever take a policy,
if proof to the satisfaction of a jury to the truth of every answer were made
known to him to be an indispensable prerequisite to payment of the sum se-
cured; that proof to be made only after he was dead, and could render no as-
sistance in furnishing it. On the other hand, it is no hardship that, if the in-
surer knows or believes any of these statements to be false, he shall furnish
the evidence on which that knowledge or belief rests. He can thus single out
the answer whose truth he proposes to contest, and, if he has any reasonable
gTounds to make such an issue, he can show the facts on which it is founded."
Insurance Co. v. Ewing, 92 U. S. 37ii.

In the present case the defendant not only did not, in its answer,
set up any of the statements in the application as warranties, or
allege any breach of warranty, but it admitted by its answer the
execution of the policy as set forth in the complaint. By this ad-
mission it dispensed with the introduction of the application. Con-
sequently, there was no issue as to the truth or falsity of any of the
statements contained in it. Whether the plaintiffs were bound by
the statements contained in it; whether it was permissible for them
to show that the agent of the defendant who filled it out did not do
so accurately, or inserted statements which they had not made
to him; and whether the statements were shown by the evidence
to be true or untrue,-were questions which were not within the
scope of the issues on trial, and consequently none of the rulings
which are challenged by the assignments of error could have been
prejudicial to the defendant. The application was competent evi-
dence for the purpose of meeting the defense of fraud by showing
what representations were actually made by the plaintiffs; and it
was also competent for them to show to what extent the statements
contained in it were theirs, and to what extent they were really
the statements of the defendant's agent. Except for this purpose,
the application, and all the testimony in regard to it, had no legiti-
mate place in the evidence. The questions of fact arising under the
defense of fraud were submitted to the jury under correct instruc-
tions. If there was any error in the instructions in regard to the
written application, it was error favorable to the defendant, and only
the plaintiffs had reason to complain of them. It is proper to say,
however, that inasmuch as the trial judge permitted the defendant
l<l contest the truth of the statements in the application, entertained
a motion for the direction of a verdict for the defendant, and, pur-
suant to its request for instructions, submitted to the jury the ques-
tions of fact relating to the breach of the warranties, we have care-
fully examined his rulings and instructions upon this branch of the
case, and do not deem the exceptions taken by the defendant worthy
of discussion.
Error is assigned that the trial judge left it to the jury to con-

strue the meaning of the word "extension," as used in the clause
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of the bond which provided that "no account under extension at the
time of payment of premium" should be included in its protection.
If the instruction was erroneous, it did the defendant no harm. The
loss arising upon the account of Sanford & Co. was the only one to
which the clause was applicable, and there was no evidence in the
case tending to contradict the testimony for the plaintiffs that the
apparent extension of credit given to that debtor upon a single
item of his account was not an extension of the original term of
credit, but was the exercise of an option by Sanford & Co. pursuant
to the terms of the sale.
Error is assigned of the instructions to the jury in respect to the

waiver by the defendant of proofs of the Kipling loss. The defense
based upon the failure of the plaintiffs to make the proofs required
by the policy is an utterly frivolous one. There was no question of
fact for the jury, and upon the uncontradicted evidence the plain-
tHIs were entitled to an unequivocal instruction that they had
furnished sufficient proof of loss. The facts were these: June
13, 1893, a receiver of the debtor's assets was appointed in a cred-
itor's suit, and June 16th the plaintiffs sent to the defendant a proof
of loss, on one of the blanks furnished by it, stating that the debtor
had failed and made an assignment. June 21st they sent an amend-
ed proof of loss, upon the blanks furnished by the defendant, giving
the date of failure; stating that, instead of an assignment, there was
a receiver, and giving details of the debtor's account, and the amount
remaining unpaid. At the same time they wrote the defendant,
asking it to inform them if the proof was satisfactory, and whether
it required any further particulars, or any other action on their part.
July 8th the defendant acknowledged the receipt of proof, and in-
formed the plaintiffs that, under the conditions of the bond, the loss
could not be adjusted until the expiration of the bond. A final proof
of loss, covering all the losses which had accrued under the policy
during its term, was furnished to the defendant January 6, 1894, ac-
companied by an affidavit showing the insolvency of the debtor.
After the final proof of loss was received, the defendant retained it,
without making any objection, and in March, after making an ex-
amination of the books of the plaintiffs, repudiated any liability,
upon the ground of fraud in obtaining the bond. It is not contended
for the defendant that the final proof was not in all respects a
formal and sufficient proof. Its contention is merely that the plain-
tiffs did not comply with the provision of the policy which required
them to make proof of loss within 20 days after the knowledge of
the insolvency of the debtor. No better evidence of the supposed
insolvency of the debtor could have been supplied than was furnished
by the first proofs of loss. Those documents did not furnish legal
proof of the insolvency of the debtor, but this was not requisite.
The provision in respect to making legal proof of insolvency only
applies to the final proofs. The other provision is intended, not to
require formal proof of insolvency, but to afford the insurer prompt
notice that a loss has happened, for the purposes of investigation
and measures of protection. Occupying as it does the position of a
surety, the insurer is entitled to subrogation, and, upon paying a loss,
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is entitled to a transfer of the claim against the debtor. The mean-
ing of the condition is that the defendant shall have prompt notiti-
-cation of a probable loss, and, in that behalf, shall have proofs with-
in 20 days after the indemnified has reason to suppose a debtor to be
insolvent. What was done by the plaintiffs was an ample compli-
ance with both conditions in respect to proof of loss. Their earlier
proof informed defendant of the failure of the debtor. Their final
proof was in all respects sufficient.
Error is assigned of the court's refusal to charge the defendant's

requests as to the measure of damages, or basis for the computation
of loss. The court instructed the jury that if they found that the
plaintiffs were entitled to recover for losses upon sales made before
the 1st day of January, 1893, their verdict should be for the full
amount of the bond, but, if they found that the plaintiffs were only
entitled to recover for losses upon sales made during 1893, then the
plaintiffs were entitled to recover $5,893.56. No error is assigned of
the last instruction. As the jury found for the plaintiffs in the
smaller sum, it is obvious that they disallowed all losses arising upon
sales made prior to January 1, 1893. As the bill of exceptions has
been framed,it is quite impossible to determinewhat basiswas adopt-
ed by the judge or jury for the computation of the loss. In each of
the requests in which the defendant submitted its theory of the meas-
ure of damages, there was included, besides a deduction of the ini-
tial loss of $4,000, an additional initial loss, which the defendant in-
sisted was to be borne by the plaintiffs under one of the conditions
of the bond. We are of the opinion that the clause in the bond un-
der which this addition to the initial loss is sought to be imposed
upon the plaintiffs was not intended to have that effect. The bond
recites the indemnity to be-
"Against loss to the extent of, and not exceeding, $10,000 resulting from
insolvency of debtors ov.er and above a net loss of $4,000, first to be borne by
the said indemnified on total gross sales amounting to $400,000 or less."
Among the conditions on the back is the following :
"(5) The basis of net loss fixed in this bond is one per cent. on total gross

sales by the indemnified of $400,000, and, should such total gross sales exceed
said amount, the net loss to be borne by the indemnified, under this bond,
shall increase in like ratio."

Then follow various conditions in respect to provable losses, and
after them the clause in question, which reads as follows:
"(12a) To simplify adjustment, and to avoid disputes, it is agreed that such

sum of gross loss shall be the limit to be borne by the indemnified, as, less
25 per cent., will equal the agreed amount of annual net loss; all claims mak-
ing up such said sum of gross loss to remain the property of the indemnified,
the company relinquishing its claims, except as hereinbefore prOVided."

We are quire unable to determine what this provision means, un-
less it is intended to fix a temporary basis of adjustment in case the
defendant should see fit to pay a loss before final adjustment, in
,order, by subrogation, to acquire control meanwhile of the claim
against the insolvent debtor. If, however, it is capable of the con-
struction which the defendant contended for, it is in plain antag-
.-onism to, and irreconcilable with, those provisions which make the
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initial loss of the indemnified $4:,000, or 1 per cent. on total sales.
The bond, with its numerous conditions, being an instrument pre-
pared by the insurer, we must apply to its construction the rule
which was applied by this court in Guarantee Co.v. Wood, 15 C. C.
A. 563, 68 Fed. 529:
"If the particular clause requiring interpretation cannot be brought Into

harmony with the rest of the contract. and the Instrument, considered as a
whole. is ambiguous touching the precise loss which the policy covers, that
meaning is to be given to It which is most favorable to the insured:'
If, by the introduction of a subsequent and obscure clause, diffi-

cult to understand, or requiring expert knowledge for its compre-
hension, the preceding clauses, plainly and unequivocally expressed,
by which the initial loss of the indemnified is fixed, are nullified, the
subsequent clause must be ignored. It cannot be permitted to oper-
ate as a snare to the unwary. The trial judge properly refused to
charge the defendant's requests.
The judge also properly refused to instruct the jury as requested

by the defendant in its fourth request. That request was based upon
the following condition of the policy:
"(9) In all cases where the indemnified under this contract shall hold other

security. guaranty, Indemnity, or preference, or shall have Instituted attach-
ment or replevin proceedings against any insolvent debtor covered under thlil
bond, the amounts realized therefrom shall be deducted before the loss under
this bond shall be adjusted:'
Subsequently to the issuing of the bond in suit, the plaintiffs ob-

tained further insurance against loss from the Mercantile Credit
Guarantee Company. By the terms of the policy of that company, it
was distinctly provided that the policy should not attach to cover
any losses insured by the defendant, but should only attach when
the policy in suit was exhausted. The request related to the in-
demnity thus acquired by the plaintiffs, and prayed for an instruc-
tion, in substance, that the amount realized from it by plaintiffs
should be deducted by the jury from the recovery for which the de-
fendant was otherwise liable. Not being an indemnity for the same
loss, the clause in question does not apply to it.
We have considered all the assignments of error which seem

worthy of notice, and find none of them to be well founded.
The judgment is affirmed.

CONNECTICUT FIRE INS. CO. v. OLDENDORFF et aL
(Circuit Court of Appeals, Ninth Circuit. March 16, 1896.)

No. 222.
CONTRACTS-RELEASE Oll' JOINT DEBTOR-FAILURE TO REVIEW JUDGMENT.

An action was brought against two of three joint obligors in a bond
and the representatives of the third. who had died. One of the defend-
ants defaulted. but no judgment was entered against him. The others
defended, and separate judgments in their favor were entered. on differ-
ent days. After the time for suing out a writ of error on the first judg-
ment. which was in favor of one of the surviving obligors, had expired, the
plaintiff sued out a writ of error on the other judgment, in favor of the rep-


