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to. an illegal contract, was not recoverable, and refused to allow
the set-o:ft'. In Cook Co. Nat. Bank v. U. S., 107 U. S. 445-453, 2
Sup. Ct. 561, the court held that iia trustee cannot set off against the
funds held by him in that character his individual demand against
the grantor of the trust," and denied to the government priority of
payment of debts due to it, out of the proceeds of bonds deposited
to secure circulating notes of the bank pursuant to the national bank-
ing law. Other cases which follow Sawyer v. Hoag simply hold
to the doctrine that the capital of an insolvent corporation is a trust
fund for the benefit of all its creditors, and that good faith to-
wards creditors and the public requires that subscriptions to the
capital of the corporation be made good by full payment in money
or its equivalent. In this case the capital of the Rainier Power
& Railway Company will not be diminished a particle by allowing
Mr. Kinnear credit for the amount which he has actually paid, for
the company has actually received in money a sum exceeding the
amount of his subscription, and the fund to be distributed among its
creditors ratably bas been augmented by the amount so received.
The defendant David T. Denny has paid debts of the company ex-

ceeding the amount of the balance upon the stock for which he sub·
scribed. But said payments are not set forth in his answer, and no
exemption from liability is claimed on account thereof. The answer
admits that there is due from this defendant a balance of $33,750.
The sum of $7,200 remains unpaid on the stock held by D. Thomas
Denny, and against this liability there appears to be no valid defense.
In their answer these two defendants plead the statute of limita-
tions, but this is not available, for the reason that no right of action
accrued upon the subscription contract until a call had been made.
Scovill v. Thayer, 105 U. S. 143-159. As no call was made until a
short time before this suit was commenced, the demand against the
defendants cannot be regarded as stale, and the defense is without
merit.
It will be decreed that the plaintiff recover from the defendant

W. Gladstone Dickenson, $800; from David T. Denny, $33,750; and
from D. Thomas Denny, $7,200,-with interest on said amounts at
the legal rate from the 21st day of September, 1894, and costs, and
that as to all the other defendants the suit be dismissed, with costs.

UNITED STATES et aI. v. WINANS et aI.
(Circuit Court, D. Washington, S. D. March 31, 1896.)

1. INDuN TRIBES-RIGHT OF FISHERY-YAKIMA INDIAN TREATY.
The treaty of the United States with the Yakama Indians, after stipulat-

ing for the cession of the Indian lands to the United States, excepting a
reservation for the Indians to which they agree to remove, provides that
the Indians shall have the exclusive right of taking fish in all streams run-
ning through or bordering on the reservation, and also the right of taking
fish at all usual and accustomed places, in common with citizens of the ter-
ritory, and of erecting temporary bUildings for curing them, together with
the privilege of hunting, gathering roots and berries, and pasturing their
horses and cattle, upon open and unclaimed land. Held, that it was an
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invasion of the rights of the Indians under such treaty to exclude them
from fishing in the Columbia river, at a place to which, at and prior to the
making of the treaty, the Indians were accustomed to resort, for fishing,
though the lands bordering on the river at such place had been patented to
private citizens, but that the right of the Indians to erect temporary build-
ings on any particular land ceased when such land was so patented and
vested in private citizens.

2. SAME-RIGHT OF LNITED STATES 1'0 SUE.
The United States has the right, as guardian and trustee of a tribe of In-

dians, to bring a suit to protect their rights secured by treaty.
3. UNITED STATES COUUTS-JUHISDICTION-LoCAL Surrs.

It seems that a suit by the United States to enforce the rights of a tribe
of Indians to a fishery is local in its nature, and properly lJrought in the dis-
trict where such fisbery is, without regard to the residence of the defend-
ants.

In Equity. Suit by the United States, together with certain In-
dian plaintiffs, for an injunction to restrain the defendants from
interfering with fishery rights guarantied to the Indians of the Yak·
ama Nation, by the terms of the treaty made and concluded between
the United States and said Indians. Demurrer to the bill of com·
nlaint. Overruled.
Wm. H. Brinker, U. S. Atty.
F. P. Mays, for defendauts.

HANFORD, District ,Judge. The bill of complaint in this case
claims for the Yakama Indians an unlimited right to take fish from
the Columbia river at a certain specified place, and a right of ingress
and egress to and from said place, and a right to erect temporary
buildings for curing fish, and for the habitations of said Indians
during each fishing season, to the same extent as if such rights were
especially granted and conferred by a patent from the proprietor and
sovereign of the country. The basis for the claims is to be found
in the reservations contained in the treaty between the United States
and the Indians of the Yakama whereby the said Indians
ceded to the United States the Indian title to certain lands. The
provisions of the treaty material to be considered are as follows:
"Article 1. The aforesaid confederated tribes and bands of Indians hereby

cede, relinquish, and convey to the United States all their right, title, and inter-
est in and to the lands and country occupied and claimed by them. '" '" '"
"Art. 2. There is, however, reserved from the lands above ceded, for the use

and occupation of the aforesaid confederated tribes and bands of Indians, the
tract of land included within the following boundaries, .. .. .. alI of which
tract shall be set apart, and, so far as necessary, surveyed and marked out, for
the exclusive use and benefit of said confederated tribes llnd bands of Indians,
as an Indian reservation; nor shall any white man, excepting those in the em·
ployment of the Indian department, be permitted to reside upon the said reser-
vation without permission of the tribe and the superintendent and agent.
And the said confederated tribes and bands agree to remove to, and settle
upon, the same, within one year after the ratification of this treaty. In the
meantime it shall be lawful for them to reside upon any ground not In the
actual claim and occupation of citizens of the United States; and upon any
ground claimed or occupied, if with the permission of the owner or claimant.
Guaranteeing, however, the right to all citizens of the United States, to enter
upon and occupy as settlers any lands not actually occupied and cultlvllted by
said Indians at this time, and not included in the reservation above named... ..
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:"Art. 3. And provided, that, if necessary for the public convenience, roads
may be run through the said reservation; and on the other hand, the rlght of
way; with free access from the same to the nearest public highway, is secured
to them; as also the right in common with citizens of the United States, to
travel upon all public highways. The exclusive right of taking fish in all the
streams, where running through or bordering said reservation, is further se-
cured to said confederated tribes and bands of Indians, as also the right of
taking fish at all usual and accustomed places, in COlnmon with citizens of
the territory, and of erecting temporary buildings for curing them; together
with the privilege of hunting, gatherlng roots and berries, and pasturing their
horses and cattle upon open and unclaimed land. • • ."
"Art. 10. And provided, that there is also reserved and set apart from the

land ceded by this treaty, for the use and benefit of the aforesaid confederated
tribes and bands, a tract of land not exceeding in quantity one township of six
miles square, situated at the forks of the Pisquouse or 'Wenatshapam river,
and known as the "Venatshapam Fishery,' which said reservation shall be sur-
veyed and marked out whenever the president may direct, and be subject to
the same prOVisions and restrictions as other Indian reservations"
12 Stat. 951.

It is plain that the treaty, whether considered as a grant from
the United States government to the Indians or as a reservation by
the Indians, secures to the Indians rights of two kinds, viz. ex-
clusive rights and rights to be enjoyed in common with citizens,
'rhe rights of fishery within the tracts set apart for the Indians, and
in streams bordering the same, are exclusive in favor of the Indians;
while' the right to take fish at usual and accustomed places, outside
of reservations, is to be enjoyed in common with citizens of the
territory. This common right of fishery at usual and accustomed
places is coupled with the right of erecting temporary buildings for
curing fish, and of hunting, gathering roots and berries, and pastur-
ing horses and cattle, upon open and unclaimed land. It would not
be a fair construction of the treaty to hold that any particular
ground in addition to the reservations to be set apart and surveyed
for the exclusive use of the Indians should be held permanently as
places for temporary buildings, or for the pasturage of horses and
cattle. The theory that lands conveyed by government patents,
after being so conveyed, and appropriated by individual citizens, still
remain subservient to use and occupation by the Indians, for travel
over the same, otherwise than by lawfully established public high-
ways, and for camping grounds, finds no support in the provisions
of the treaty, nor in the rules for the construction and interpreta-
tion of statutes, which must be applied in the interpretation of the
treaty and of the public land laws of the United States. On the con-
trary, the enumeration of other rights secured to the Indians by ex-
press words negatives any possible presumption of rights by mere
implication; for the rule is, "Expressio unius est exclusio alterius."
The language of the treaty indicatel'\ that the purpose was to secure
to the Indians equality of rights with citizens in the matter of fish-
ing, hunting, gathering roots and berries, and pasturing horses and
cattle, and in the use and occupation of unclaimed land for the erec-
tion of temporary buildings during each fishing season.
The United States attorney has argued that the patenting of the

banks of the Columbia river should not be made effective as a means
of depriving the Indians entirely of all benefits secured to them by.
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the treaty in the matters of places for temporary houses, for, without
some place to build upon, their common right of fishery will be it-
self destroyed. This might be a good argument against issuing pat-
ents, but, in so far as it bears upon the questions in this case, it
may be well answered by saying that the executive branch of the
government had ample power to provide for the Indians by reserving
from sale and settlement as much ground as the Indians require for
their use; and if the president has failed to exercise his power, and if
it is now too late for him to protect the Indians in their treaty rights,
they may purchase and own the ground necessary for their use, as
citizens who have a common right of fishery with them may do.
The bill of complaint charges the defendants with having violated

the rights of the Indians in the following particulars: By forcibly
preventing the Indians from fishing in the Columbia river in front
of certain specified land in the possession of the defendants, and to
which they claim to have acquired the title from the government of
the United States, the place indicated having been at the time of the
making of said treaty, and long prior thereto, one to which the In-
dians were accustomed to resort during the fishing season of each
year, for the purpose of taking ftsh and curing the same, to supply
themselves with food; by placing fish wheels so as to take all the
fish coming in front of said land, and thereby excluding the Indians
from enjoying their common right of taking fish at said place; and
by destroying the buildings erected by the Indians for curing fish,
and, by force, preventing the Indians from rebuilding. It is plainly
an invasion of the rights of the Indians, under the treaty, to exclude
them from fishing in the Columbia river at the place indicated, and
the government has the right to employ the power of this court to
make the treaty effective. But the right of the Indians to erect
temporary buildings on any particular spot of ground, according to
the terms of the treaty, as I construe it, ceased when the title to
that land was transferred from the government, and became vested
as private property. The demurrer must be overruled, for the bill
states facts sufficient to require the court to enjoin the defendants
from interfering with the Indians in the enjoyment of their comnion
right of fishery, although, in my opinion, the court will not be jus-
tified in issuing process to compel the defendants to permit the In-
dians to make a camping ground of their property while engaged in
fishing.
The defendants, upon the authority of the cases of U. S. v. Huff-

master, 35 Fed. 81-83, contend that this court is without jurisdic-
tion, for the reason that the amount in controversy does not ex-
ceed, $2,000. The Huffmaster Cases, however, have been overruled
by the supreme court in a decision rendered December 23, 1895, in
the case of U. S. v. Sayward, 16 Sup. Ct. 371.
The United States has the right to maintain the suit as guardian

and trustee of the Indians, to protect their rights secured by the
treaty. U. S. v. Boyd, 68 Fed. 577; U. S. v. Flournoy Live-Stock
& Real-Estate Co., 69 Fed. 886; U. S. v. Holliday, 3 Wall. 407; U.
S. v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109.
The defendants voluntarily entered a general appearance in this
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case, without reserving any right to object to the jurisdiction of the
court by reason of being inhabitants of the state of Oregon. Their
demurrer, filed more than a month afterwards, goes to the merits of
the controversy, and it does not specifically make the objection that
the suit was not brought in the proper district. I consider the suit
to be local in its nature,-that is to say, a suit to enforce a claim
to property situated within this district; and therefore this court
is authorized to assume jurisdiction, by virtue of the eighth section
of the act of March 3, 1875 (1 Supp. Rev. St. [2d Ed.] 84, 85). Hatch
v. Ferguson, 57 Fed. 966; Id., 15 C. C. A. 201, 68 Fed. 43; Greeley
v. Lowe, 155 U. S. 58-76, 15 Sup. Ct. 24. But if this were not so,
the defendants having waived their personal privilege of exemption
from being sued in this district, by having appeared and pleaded to
the merits, they cannot be heard to urge the objection now. Rail·
way Co. v. Cox, 145 U. S. 593-808, 12 Sup. Ct. 905. The subject-
matter of the action is within the jurisdiction of the court, and the
defendants are in court for all purposes of the litigation.
Demurrer overruled.

PAC. RY. CO. v. CLARK.
(Circuit Court of Appeals, Second Circuit. April 1, 1896.)

1. PLEADING-CASE AND NEGLIGENCE.
A declaration, in an action against a railroad company, setting forth

special facts and circumstances showing a case of negligent injury by the
defendant to the plaintiff's person and property, averring that the defend.
ant did not provide a reasonably safe passage over a highway crossing;
that it suffered the crossing to be obstructed; that it did not manuge its
engines with due care; that it negligently ran them at high speed; that
It did not ring a bell or blow a Whistle, by reason whereof plaintiff was
injured,-Is in case, not trespass; and the defendant, under the plea of
not guilty, Is entitled to avail itself of the defense of contributory negli.
gence of the plaintiff.

2. CONTRIBUTORY NEGLIGENCE.
In an action against a railroad company for personal injuries, it ap-

peared that the accident OCCUlTed at a grade crossing, at which there was a
side track on each side of the main track, while the highway ran parallel
to the tracks for some distance, and then turned sharply across them.
A freight train was standing on the side track, between the highway and
the main track, with its rear car close to the crossing, and the engine some
100 fect up the track. Plaintiff, who was totally deaf in the ear nearest
the tracks, drove down the highway, past the freight train, and, without
stopping, urged his horse across the tracks, and was struck, on the crossing,
by an express train coming from the same direction as plaintiff, and which
had been concealed by the freight train. Plaintiff was familiar with the
locality, and knew that the presence of the freight train on the side track
indicated the approach of a train, which might be the express; but he did
not see or hear it, and was so engaged with his horse that he did not ob-
serve signals and cries of warning from men on the freight train, and at
a station a short distance away on the other side of the tracks. The court,
after declining to Instruct the jury to find for the defendant on the ground
of contributory negligence, instructed them that it was plaintiff's duty to
approach the crossing cautiously and carefully, to look and listen, and do
all that a reasonably prudent man would do, before attempting to cross;
that, If the crossing was so obstructed that an approaching traln could not
be seen or heard till close at hand, prudence required him to approach the
crossing at a speed which would enable him to stop in time, if a traln were


