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CROSS et al. v. EVANS.

(Circuit Court of Appeals, Fifth Circuit. May 4, 1895.)

No. 15,891.

1. REMOVAJ, OF CAUSES-DIVERSE CITIZEKSHIP-NEW PARTIES.
An action brought in a state court, against federal railroad receivers, to

recover damages for personal injuries occasioned while they were oper-
ating the road, was removed by them to the circuit court for the Eastern
district of Texas, on the ground of diverse citizenship. Thereafter, by
order of the appointing court, the railroad property was transferred by the
receivers to a new corporation organized under the laws of Texas, the
court reserving jUrisdiction over the litigation for the purpose of enforcing
existing claims against the receivers and the railroad property. The
plaintiffs then, by amended pleadings, made the Texas corporation a
party defendant. QUlere: ·Whether, on these facts, the 'l'exas corporation
was properly made a party defendant. (Question certified w supreme
court.)

2. SAME-JrRISDICTTON OF FEDEHAL COURT.
QUlere: 'Vhether, under such circumstances, the federal court for the

Eastern district of Texas had jurisdiction and authority to try and de-
termine the issues arising on the record between the plaintiff and the said
Texas corporation, and give judgment accordingly. (Question certified to
supreme court.)

3. JUHlSDICTION OF CIRCUIT COURT OF ApPEALS-REVERSAL OF
QUlere: Whether, in case said corporation ,vas improperly made a

and in case the said court had no jurisdiction to try such issues,-it having
nevertheless rendered a jUdgment for money damages against the Texas
corporation, and discharging the receiver from responsibilitY,-the circuit
court of appeals would have jurisdiction and authority, on a writ of error
sued out jointly by the receivers and the Texas corporation, to reverse such
judgment in toto, and direct a dismissal of the case as against such corpo-
ration, and award a new trial against the receivers. (Question certified to
supreme court.)

4. SAME.
QUlere: Whether, in the case last above stated, if the circuIt court of ap-

peals is without such jurisdiction and authority, it would yet have author-
ity to reverse the judgment and remand the cause, with instructions to
remand the whole cause to the state court. from which it was removed.

Error to the Circuit Court of the United States for the Eastern
District of Texas.
Certificate of questions upon which the decision of the supreme

court of the United States is desired by the circuit court of appeals.

Before PARDEE and McCORMICK, Circuit Judges, and TOUL-
MIN, District Judge.

PER CURIAM. This cause came on to be heard on the transcript
of record, showing the following:
The suit was filed originally in the district court of Wood county,

Tex., on the 5th day of March, 1891, against George A. Eddy and
H. C. Cross, receivers of the Missouri, Kansas & Texas Railway. by
J. M. Evans, to recover damages on account of personal injuries al-
leged to have been inflicted on him on the 1st day of September, 1890,
while said Cross and Eddy were operating said raihvaJ as receivers,
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under the appointment of the United States circuit court for the
Northern district of Texas. It was alleged that plaintiff, at the
time he was injured, was employed on the Taylor, Bastrop & Hous-
ton Railway; that their road was a part of the system of the Mis-
souri, Kansas & Texas Railway, and was operated by the receiver.
The plaintiff, in his original petition, alleged that he received serious
and permanent injuries; among others, the loss of a leg. He was
working as a brakeman for said receivers, when a wreck occurred,
derailing the train, inflicting upon him the injuries because of which
he brought the suit. It was alleged in said original petition that
the wrecking of said train was brought about by the drawhead of
the fifth or sixth car, or other car in said train of cars, pulling out
and dropping down on the track, catching on the ties, and jamming
the cars back, and throwing them off the track and into a creek. It
was charged that the drawhead was old, defective, out of repair, and
in no fit condition to serve for the purpose for which it was intended;
that by reason of the bad and defective drawhead the wreck oc-
curred, and plaintiff was injured. This was the only ground of
negligence alleged in plaintiff's original pleading. On the 20th day
of April, 1891, Eddy and Cross filed their petition and bond for
removal of said case in the district court of \Vood county, Tex., on
the grounds of diverse citizenship, Eddy and Cross alleging that
they were citizens of Kansas, and on the further ground of federal
question involved; and on the 4th day of May, 1891, the bond was
approved, the petition granted, and the cause removed to the United
States circuit court for the Eastern district of Texas, sitting at
Tyler. On the 23d day of August, 1892, plaintiff filed his first
amended original petition, complaining of Eddy and Cross, as
receivers, and also of the Missouri, Kansas & Texas Railway Com-
pany incorporated under the laws of Texas, though he did not give it
its full corporate name. He alleged that since the filing of the s'uit
all properties in the hands of the receivers had passed into the
hands of the railway company. In this petition, in addition to the
grounds of negligence set out in the original petition, plaintiff, for
the first time, alleged further grounds of negligence upon the part of
the receivers, substantially as follows:
"That the track, at the point where the cars were derailed, was out of repair,

llnd in an unsafe and dangerous condition. That the rails were old and worn;
the fish plates without bolts, and partially unfastened; the spikes which
should hold the rails in place were loose, llnd easily turned from their proper
place; the ties decayed, in a rotten condition, and crumbled to pieces under
the slightest pressure; the roadbed was soft, uneven, and beaten down so as
to produce an unsafe track. And that said train of cars upon which plain-
tiff was riding was overturned by reason of said bad and defective condition
of said roadbed, ties, fish plates, and rails."

On the 23d day of August, 1893, plaintiff filed his second amended
original petition, complaining of the receivers and of the Missouri,
Kansas & Texas Railway of Texas. He alleged the grounds of
negligence as in his first amended original petition. 'While the
railway company is styled in plaintiff's first amended original peti-
tion the Kansas & Texa'fl Railway Company," it was in
truth the Missouri, Kansas & Texas Railway Company of Texas of
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which he was complaining, as the petition shows, and which, as here-
inafter appears, was the company brought before the court. It
flJrther appears that on the 16th day of April, the legislature of
the state of Texas enacted a law anthorizing the sale and convey-
ance of the MIssouri, Kansas & Texas Railway Company's lines of
railroad, heretofore operated as the property of the Missouri, Kansas
& Texas Railway, and to provide for and authorize the sale and
transfer and conveyance of said lines of railway to, and the purchase
and operation thereof by, a single corporation, to be incorporated
under the laws of the state of Texas. This act of the legislature
was pleaded at length. Among other clauses, it contained a pro-
vision by which the railway purchasing the property of the Missonri,
Kansas & Texas Railway should be liable for debts and judgments
against it and its receivers in the same way that the Missouri, Kan-
sas & Texas Railway itself would have been liable. Under this
authorization the pleadings and evidence both showed that a cor-
poration known as the "Missouri, Kansas & Texas Railway Company
of Texas" was formed, and about 18!Jl the lines of railway of the
Missouri, Kansas & 'l'exas Railway, including the Taylor, Bastrop &
Houston Railway, were duly conveyed to the Texas company. On
the 14th day of September, 1893, the Missouri, Kansas & Texas Rail-
way Company of Texas, having been served, filed its original answer.
It excepted to the maintenance of the suit against it because it ap-
peared from plaintiff's petition that both it and plaintiff were citi-
zens of the state of Texas, and that, therefore, the court did not
have jurisdiction of the suit, as to it. It also raised the same ques-
tion by answer in pleading to the merits. 'rhis defendant excepted
to so much of said petition as sought to recover on account of any
defects in the rails, ties, or track, because more than one year had
elapsed between the receiving by plaintiff of his injuries, and the set-
ting out of any cause of action based upon this ground. It further
pleaded that plaintiff's injury was caused from accident in no way
brought about by any negligence of the receivers; that, if there was
any negligence upon the part of anyone, it was upon the part of the
plaintiff alone. It further pleaded that the drawheads were in good
condition; that the car handled by it was a foreign car; that it had
had the drawheads subjected, from time to time, to close inspection;
and that such inspection failed to show any defect. It further
pleaded that, if plaintiff had any cause of action, it arose against
Eddy and Cross while they were operating the Missouri, Kansas &
Texas Railway as receivers; that about the 9th day of June, 1888,
in a suit in equity pending in the United States circuit court of
Kansas, and by ancillary proceedings in the United States circuit
court for the Northern district of Texas, George A. Eddy and H. C.
Cross were appointed receivers of the Kansas & Texas
Railway, and all properties of the railway were turned into their
hands; that about the 1st day of July, 18H], by virtue of an order
of said U"nited States circuit court, all property in the hands of said
receivers was by them turned over to the Missouri, Kansas & Texas
Railway Company (not the Missouri, Kansas & Texas Railway Com-
pany of Texas, but a corporation of that name formed under the
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laws of Kansas), and that said George A. Eddy and R. C. Cross were
then discharged as receivers of said property; that said courts reo
tained jurisdiction of said properties and of said pending litigation,
for the purpose of enforcing against said receivers and said property
such claims as might be presented to and allowed by them; that it
was further provided in the orders discharging said receivers that
all persons having claims against them by reason of causes of action
arising during the receivership should present the same on or before
the 1st day of January, 1892, and, in event of their failure to do so,
their rights should cease and determine. It was further pleaded
that plaintiff well knew of such orders and decrees, but failed and
refused to intervene. It further appeared from the pleading that
Eddy and Cross had been fully and finally discharged as receivers
on July 17, 1892, and that due notice by publication regarding per·
sons having claims against the receivers and intervention had been
given. On the 14th of September, 1893, Eddy and Cross adopted
the answer of the Missouri, Kansas & Texas Railway Company of
Texas, it and they for the first time pleading the discharge of the
receivers. On the 8th day of January, 1894, the defendants' demur.
reI's, both to the jurisdiction and to the merits, were overruled.
The case was tried before a jury, and on the 11th day of January,
1894, resulted in a verdict and judgment for plaintiff, and against the
Missouri, Kansas & Texas Railway Company of Texas, for $7,500,
but discharging Cross and Eddy, receivers. A motion was made
and granted for an extension of time in which to prepare motion for
a new trial and bill of exceptions. A motion for a new trial was
filed on the 17th day of January, 1894, and was overruled on same
day. On the 20th day of February, 1894, a bill of exceptions was
duly filed and approved by the court, being within the time allowed
by the extension granted by the court. On the 20th day of Febru-
ary, 1894, writ of error was allowed to Receivers Cross and Eddy,
and to the Missouri, ·Kansas & Texas Railway Company of Texas.
In the pleadings no allegations were made as to any betterments on
the road, and in the proof no evidence was offered as to these. On
the trial of the case it appeared that Eddy and Cross had been finally
discharged as re(eivers on the 17th day of June, 1892, and the court
directed a verdict for them.
The following is the assignment of errors for review in this court:

"Now come H. C. Cross and George A. Eddy, receivers of the Missouri, Kan.
sas & Texas Hallway Company of 'l'exas, and say that in the record and pro-
ceedings in this cause there is manifest error, in this, to wit: First. 'l'he court
erred in overruling defendants' general demurrer. Second. The court erred in
overruling the first special exception of the Missouri, Kansas & Texas Railway
Company of Texas, adopted by Eddy and Cross, to plaintiff's second amended
original petition, because both plaintiff and the Missouri, Kansas & Texas Hall.
way Company of Texas were citizens of the state of Texas, and the United
States circuit court for the Eastern district of Texas could not take cognizance
of the controversy between plaintiff and said defendant. 'l'hird. After inspec- '
tion of the pleadings and record, and hearing the evidence, it appeared to the
court that plaintiff and the :\fissouri, Kansas &Texas HailwayCompanyof Tex-
as were both citizens of the state of Texas, and the court should have' declined
to proceed with the case, and attempt to render a jUdgment in favor of the
plaintiff against said railway, because, both being citizens of the same state,
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this.conrt was wlthont jnrisdic-tion as to the controversy between them; and, it
appearing that the receivers had been discharged, said court should have dis-
mhsed the case, or, of his own action should have remanded it to the state court
from which it came. Fourth. The comt erred in overruling the second special
exception of the Missouri, Kansas & Texas Railway Company of Texas, adopt-
ed by Eddy and Cross, to plaintiff'>! second amended original petition. because
an inspection of the pleadings showed that plaintiff received his injuries on
the 1st day Qf Septemhber. umo, and the first day that any claim was made
for damages against defendants on account of the defective condition of the
rails, ties, or track, or in any other way than having a defective drawhead,
was on the 23d day of August, 18lJ2, so that plaintiff's cause of action was
clearly barred by the statute of limitations. lrifth. The court erred in refus-
ing to give the folloWing instructions requested by defendants, 'In this case
you are instructed to return a verdict for defendants,' because: (1) Defendant
Missouri, Kansas & Texas Hailway Company would be liable only in the event
that the Missouri, Kansas & Texas Hailway Company of Texas would be liable;
and said last-mentioned company would be liable, if at all, only in case bet-
terments were made upon the road by the receivers while it was in their
hands, and returned to it With such betterments, and there was no pleading
or evidence whatever of such betterments being made on the road. nor any
pleading nor evidence showing the application of any earnings by the receiv-
ers to the betterments of the road. (2) The evidence showed that the wreck
was caused by reason of a drawhead !laving pulled out; that the receivers
had made a careful and proper inspection, and failed to find any defect in the
drawhead; and the evidence failed to show any negligence upon the part of
the receivers, causing the injury. (3) If plaintiff had a cause of action be-
cause of the defective condition of the track, the same was barred by the
statute of limitations. Sixth. The count erred in this paragraph of his
charge: 'You are instructed that it was the duty of Eddy and Cross, operat-
ing this road, to fUl'nish the employes a reasonably safe roadbed, and reasona-

safe appliances; and, if the injury occurred to plaintiff in consequence of
neglect to do either of these two things, he would have a cause of action, un-
less defeated under the instructions that I hereafter give you,'-because there
was no evidence that any defect in the roadbed had aught to do with bring-
ing about the injury, but on the contrary the same was shown to have been
caused by a drawhead pulling out, which was a matter of pUl'e aecident.
Seventh. The court erred in the following paragraph of his charge, as here-
inafter shown: 'Therefore the only question left for your consideration is
whether tbe accident was the result of a defective track. If you believe from
tbe evidence that the train was derailed, not in consequence of tbe drawhead
pulling out, but in consequence of a defective track, plaintiff would be enti-
tled to recover, unless you believe from the evidence that tbe general condi-
tion of the track was known to plaintiff before he entered tlw employment of
the company. If you believe from tbe evidence that he did know the gen-
eral condition of tbe track, or knew it was bad, and voluntarily entered into
the service of the company, then he would assume the risks incident to such
condition. If be knew that, he could not recover. If he did not Imow it, and en-
tered into tbe service, and tbe wreck was caused by that conc1ition of the
track, be could recover under the measure of damages as I shall hereinafter
instruct you,' Said charge was erroneous in this: that tbe evidence clearly
showed tbat, even if the track was defective, sucb defect in no way
about tbe injury, or tbe derailment of the train, but tbat sucb derailment was
caused by a drawhead pulling out, and that this drawbead was in proper con-
dition, and that tbe defendants, and none of them, were in any way negligent
concerning it. Eighth. The court erred in the following cbarge, as berein-
after sbown: 'And to recapitulate the matter: In your deliberations, deter-
mine whether tbe wreck was tbe result of the bad condition of the track. or
tbe defective condition of tbe drawhead. If you find it was caused by a de-
fective drawhead, find for the defendant. If you find tbat it was not that,
but was the result of the defective condition of the track, in tbat case deter-
mine whether or not defendant used reasonable care to provide a reasonably
safe roadbed. If you find that was done by tbe defendant, thougb you find
the accident was caused by a defective track, you will find for the defendant.
If you find tbat the master did not use that care, and tbe accident was the
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result of the defective condition of the track, plaintiff would be entitled to re-
cover, unless you find that he knew that the track was in bad condition.'
Said charge was error, in this: that the evidence clearly showed that the track,
if defective, in no way caused the derailment of the train, or brought about
the injury, but that the same was caused by means of the drawhead pulling
out, and that, as to this, defendants and none of them were in any way guilty
of negligence. Ninth. 'l'he court, after having refused a peremptory instruc-
tion to find for the defendants, and having charged the jury as above shown,
erred in refusing to give the following charge asked by defendants: 'In this
case, it appearing that no claim of negligence, as to a bad track, was made un-
til more than one year after plaintiff received his injuries, and that the only
claim of liability against the defendants Eddy and Crosil was on account of a
defective drawhead and appliances, you are therefore to eliminate from your
consideration all testimony as to the condition of the track; and though you
should find said track to have been in bad condition, and the wrecK caused
thereby, you cannot therefore find for pJaintiff,'-because it clearly appeared
from the evidence that plaintiff received his injuries on the 1st day of Sep-
tember, 1890; that in his original petition, filed within one year, his only
claim of a cause of action against defendants was on account of an alleged
defect in the drawhead, and its pulling out and striking the track; that he
made no claim on account of any defect in the track until the 23d day of Au-
gust, 1892, more than one year after his injury, and the accrual of his right
of action; and that, therefore, his cause of action because of any defect in the
track was barred by the statute of limitations. Tenth. There was error in
this: Because in this case it appears from the record that the judgment was
given for the plaintiff, J. M. Evans, whereas, by the laws of the land, and
under the facts in the case, it should have been given for defendants. 'Vhere-
fore defendants pray that the judgment aforesaid may he reversed, annulled,
and held for naught, and that they may be restored to all the rights and things
they have lost by reason thereof."
All of the questions presented by the assignment of errors were

duly made in the circuit court, and the adverse rulings thereon are
duly shown by exceptions made and saved on the trial.
Whereupon, the court desiring the instructions of the honorable

the supreme court of the United States for the proper decision of
the questions arising herein, it is hereby ordered that the following
questions and propositions of law be certified to the honorable the
supreme court of the United States, in accordance with the provi-
sions of section 6 of the act entitled "An act to establish circuit
courts of appeals and define and regulate, in certain cases the juris-
diction of the circuit courts of the United States, and for other pur-
poses," approved March 3, 1891, to wit:
1. Under the facts of the case, as shown by the pleadings and here-

inbefore recited, was the Missouri, Kansas & Texas Railway Com-
pany of Texas properly made a co-defendant with the receivers, Cross
and Eddy?
2. Under the facts of the case, as shown by the pleadings and here-

inbefore recited, had the circuit court of the United States for the
Eastern district of Texas jurisdiction and authority to try and de-
termine the issues arising on the record between the plaintiff, Ev-
ans, and the defendant the Missouri, Kansas & Texas Railway Com-
pany of Texas, and give judgment accordingly?
3. If the first and second questivns, or either of them, shall be an-

swered in the negative, has this court, under the writ of error jointly
sued out by the receivers, Cross and Eddy, and the Missouri, Kan-
sas & Texas Railway Company of Texas, jurisdiction and authority
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to -reverse in toto the judgment of the circuit court, and direct a dis·
mis:,;al of the case as against the Missouri, Kansas & Texas Rail·
way Company of Texas, and award a new trial as against Eddy and

- . ()receIvers.
4. In case this court is without authority to reverse the judgment

of the circuit court in favor of Cross and Eddy, receivers, the same
not having been complained of by the defendant in error, and in
case the first two questions herein certified shall be answered in
the negative, has this court authority to reverse the judgment of the

court, and remand the cause, with instructions to remand the
whole cause back to the state court from which it was originally
removed?
It is further ordered that eertified copies of the printed record

and briefs on file in this case be transmitted, with this certificate, to
the honorable the supreme court of the United States.

CARVER et aI. v. JARVIS-COKKLIN MORTGAGE TRUST CO. et al.

(Circuit Court, E. D. 'fennessee, S. D. March 3, 1896.)

1. EQUITy-BILL TO ENJOIN FOUECLOSURE SALE-FRAl:D.
A cross bill in a state court to foreelose a mortgage was dismissed, but,

on appeal, the state supreme court reversed the decree, entered a decree of
foreclosure, and appointed its own clerk to make the sale. Thereupon the
mortgagors filed in the state court, whose decree was reversed, a bill to
enjoin the clerk from making the sale, alleging fraud in the foreclosure
decree. Held, that this was not an original bill in the nature of a bill of reo
view, nor was the suit in any sense a mere continuance of the former suit,
but, on the contrary, was an independent original suit.

2. EQUITY JURISDICTIO,,-RELIEF AGAINS'l' FUAUDL:LENT DECREE.
Where an appellate court, after reversing a decree, itself enters a de·

cree finally disposing of the case, and appoints its own officer to execute
the same, it is still within the jurisdiction of the court below to entertain
an original suit to enjoin the execution of the appellate court's decree, on
the ground of fraud in procuring it.

3. RE)!OVAL OF CAUSES-FEDERAL JURISDICTION.
A federal circuit court, in a case otherwise within its jurisdiction, may

take cognizance, on removal, of a suit brought in a state court, to impeach
for fraud a decree rendered in the supreme court of the state.

4. SAME-DIVERSE CITIZENSHIP-FoRMAl, PARTIES.
In a suit to impeach for fraud a decree of a state supreme court, a defend·

ant who was not a party to that decree, because he had been dropped from
the case, as having no interest in it, before it reached the supreme court, is
to be regarded as a mere formal party, whose presence will not defeat a
removal, altlJough he is a citizen of the same state with complainant.

o. SAME.
In a suit to impeach for fraud a decree of a state court, and to enjoin the

·officer appointed to execute it, the fact that he is a citizen of the same state
with complainant will not prevent a removal of the cause; for he is a mere
formal party, having no interest in the suit.

This was a suit in equity, brought in a state court of 'rennessee.,
by Sarah E. Carver and another, against the Jarvis-Conklin Mort-
gage Trust Company and others, to enjoin, on the ground of fraud,
the execution of a foreclosure decree rendered by the supreme court


