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Bection 3242, as amended by section 16 of the act of February §,
1875, provides:
“That any person who shall carry on the business of a * * * wholesale

liquor dealer, * * * without having paid the special tax as required by
law, * * * ghall, for every such offense, be fined,” etc.

Williams, Dimond & Co. are shipping and commission mer-
chants, doing business in San Francisco. On the 17th day of Oc-
tober, 1892, the commissioner of internal revenue assessed a special
tax against the firm, amounting to $200, together with a penalty
of 50 per cent. amounting to $100, making a total assessment of
$300. The assessment was made on the ground that the firm had
been carrying on the business of wholesale liguor dealers during
the two years ending June 30, 1893; and the question, in the cir-
cuit court, was whether, under the provisions of the Revised Stat-
utes, the firm of Williams, Dimond & Co. had been so engaged in
and carrying on the business of wholesale liquor dealers during
the period mentioned. The case was tried by the court without a
jury, and the findings of fact and conclusions of law were separately
stated. ' The court found specifically, as a fact, that the defendants
in error had not been engaged in the business of wholesale liquor
dealers in the following findings:

“(4) The plaintiffs were not, during any portion of the term comprised in the
said assessment of tax, engaged in the wholesale liquor business, nor did they
carry on such business, or sell or offer for sale foreign or domestic distilled
spirits or wines in quantities of less than five wine gallons at the same time,
nor did they, durlng any portion of said time, contemplate so doing. * * *»

“9) In executing such orders in the manner already stated, the plaintifis
were not engaged in the business of wholesale liquor dealers, nor did they at

any time sell or offer for sale foreign or domestic distilled spirits or wines
in quantities of not less than five wine gallons at the same time.”

The orders, referred to in the last finding, were orders to pur-
chase wines or liquors, received by Williams, Dimond & Co. from
foreign correspondents, and executed by them, as agents or brokers,
through regular wholesale liquor dealers. The court further
found, in the seventh finding, that:

“The plaintiffs were not purchasers for their own use in such cases, and
did not at any time claim or assert title to the purchases made under orders
from the foreign correspondents. They did not carry any liquor in stock,
nor would they sell liquor, or offer to obtain liquors for any person applymg
to them for such purpose. Except under the circumstances hereinbefore
stated,—that is, upon the request of a foreign correspondent,—the plaintiffs
had nothing to do with the purchase or handling of liquors.”

The court found, as a conclusion of law, that the tax complained
of was unlawfully assessed, and that the plaintiffs were entitled
to a judgment.

Where a case is tried by the court without a jury, its findings
upon questions of fact are conclusive, and this court can consuler
only ‘the rulings of the lower court on matters of law, properly
presented in a bill of exceptions, and the further question, where
the findings are special, whether the facts found are sufficient to
sustain the judgment rendered. Tyng v. Grinnell, 92 U. 8. 467,
469; Stanley v. Supervisors, 121 U. 8. 535, 547, 7 Sup. Ct. 1234;
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Smith v. Gale, 144 U. 8. 509, 525, 12 Sup. Ct. 674. The findings
in this case to which I have referred are clearly sufficient to sup-
port the judgment, and, in my opinion, no inferences can be drawn
from the other findings of the court, relating to the purchases
made by the defendants in error as agents of foreign correspond-
ents, that will overcome or contradict the specific findings that
they did not carry on the business of selling or offering for sale
foreign or domestic distilled spirits, wines, or malt lignors. But,
assuming that findings Nos. 4 and 9 should be properly treated as
conclugions of law, rather than as findings of fact, I am still of
the opinion that the defendants in error are not within the pro-
visions of the statute. It is alleged in the complaint, and admitted
in the answer, that they were, at all times mentioned, copartners,
doing business as shippers and commission merchants. They had
no store or place where distilled spirits, or wines, or malt liquors
were kept for sale or in stock. They did not, in the language of the
statute, “engage in or carry on the business” of selling or offering for
sale distilled spirits, wines, or liquors. The provision and penalty
were intended to apply, in my opinion, to liquor dealers who sell
as a business; that is to say, to those who distinctively engage in
the business of selling and offering for sale spirits, wines, or lig-
uors, and not to a person or firm who, while engaged in another
and entirely different commercial pursuit, occasionally, and as a
matter of convenience to their foreign correspondents, act as their
agents or brokers in the purchase from regular dealers of wines
and liquors for shipment to such foreign correspondents. In §
Am, & Eng. Enc. Law, p. 123, a “dealer” ig defined as “one who
makes a business of buying and selling; he iz the middleman be-
tween the producer and consumer of a commodity.” A single act
of buying and selling is not sufficient. Overall v. Bezeau, 37 Mich.
506. The mere fact that the transaction, as between the defend-
ants in error and the foreign correspondents for whom they bought,
was, practically, a purchase, and that the profit to the defendants
consisted in the commission which they charged their customers
for this transaction, loses its force, so far as the applicability of
the section of the statute is concerned, when it is noticed that the
original vendors charged the defendants with the amount of the
purchase, and were paid by them, becanse they did not know, and
would not give credit to, the foreign correspondents. In Slack v.
‘Tucker & Co., 23 Wall. 321, a firm of commission merchants sold by
samples, and the sales were their own. The goods came into their
possession as soon as it was necessary to fulfill these contracts of
sale. The court, distinguishing between a factor who had pos-
gession of the goods and a broker who had not, held that the mer-
chants in that case were wholesale dealers. Applying this dis-
tinction in the present case, the defendants in error would not be
liable to the tax.
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ULMAN et al. v. RITTER.
{CIrcuit Court, D. West Virginia. March 12, 1898.)

1. VIoLATION OF INJUNCTION—ACTUAL NOTICE—CONTEMPT.
Actual notice of a perfected injunction is binding on the party enjoined,
before actual service, and disregard of it constitutes contempt of court.

2. BAMB—ADVICE oF COUNSEL.

The fact that the defendant’s eounsel advised him that an injunction
was not binding on him until service of the same does not relieve him of
the contempt, but may be considered by the court as a matter of mitiga-
tion, in fixing the punishment.

8. INJUNOTION—PREVENTION OF WASTE PENDING LITIGATION.

A court of equity will restrain the commission of waste pending litigation,
and, when it is sought to protect timber standing on land in controversy,
the court will preserve the status quo of the land until the end of litiga-
tion.

4. 8AME—MODIFICATION.
A modification of an injunction will be generally refused when the order
of modification would change the status quo of the property in litigation.

Rule against William L. Ritter to show cause why he should not
be punished for contempt in violating an injunection.

James H. Ferguson and Couch, Flournoy & Price, for complain-
ants.
Brown, Jackson & Knight and W. P. Rucker, for defendant.

JACKSON, District Judge. On the 22d day of July, last, Ul
man & Iaeger presented their bill to me, at chambers, praying for
an injunction to restrain the Elkhorn & Sandy River Land Trust
from cutting and removing timber from the lands set out and de-
scribed in the bill, and claimed by complainants. On the same day
the injunction was allowedas prayed for; restraining the defendants,
their agents and servants, from the further cutting and removing
of timber from the land claimed by complainants, upon their en-
tering into bond, with good security, to pay all damages and costs
awarded against them in the event of its dissolution. The bond
required was given, and notice of the injunction was served on the
defendants on the 22d, 24th, and 26th days of August, 1895. To
this bill the defendant Ritter was not made a party. Subsequent-
1y, on the 30th day of December, the same plaintiffs filed another
bill against William L. Ritter, the defendant in this action, who
claims title to the timber on 3,000 acres of land purchased from.
the Elkhorn & Sandy River Land Trust, the defendants in the first
bill referred to in these proceedings, which land is claimed by the
plaintiffs, and for recovery of which they have instituted actions
of ejectment against the defendants. The usual order was al-
lowed, restraining the defendant Ritter from cutting and removing
timber from the disputed premises. Upon the 28th day of Janu-
ary, last, counsel for the plaintiffs moved the court for a rule
against the defendant Ritter, requiring him to appear and show
cause why he should not be fined and attached for the violation of
the order of injunction, and filed a number of affidavits in support
of said motion. The rule was awarded, whereupon the defendant,
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by his counsel, appeared, waiving service of process, and pleaded
not guilty, filing at the same time his answer denying the allega-
tion that he had violated the injunction. Upon this state of the
pleadings, evidence was introduced both in support of the motion
to make the rule absolute, as well as to discharge the defendant.

From the evidence I find that the defendant entered into a writ-
ten contract with the Elkhorn & Sandy River Land Trust on the
81st day of July, 1894, whereby he purchased, and became the
claimant of, the timber on the 3,000 acres of land claimed by the
plaintiffs; that, both prior to and shortly after the date of the con-
tract, he was engaged in the cutting and removing of the timber
from the disputed land. It also appears that there was more or
less discussion and talk among the people of the county, and in the
neighborhood of defendant’s operations, as to the title of the lands
from which the timber has been taken. It also appears that lae-
ger had previously published and continued a notice, in a news-
paper printed in the county, forbidding the cutting and removing
of timber from his lands, and had also served a written notice on
the defendant to the same effect, which should have had the effect
of not only putting the defendant, but the public in general, upon
inquiry as to his title to the lands, which was duly recorded as
provided by law. It further appears that actions of ejectment
have been brought by Iaeger against the Elkhorn & Sandy River
Land Trust, under whom the defendant Ritter claimed. In thig
connection it is to be observed that these lands are chiefly, if not
altogether, in a state of nature, mostly unoccupied, and known as
“timber lands,” and subject to the incursive depredations of par-
ties who have little or no respect for the legal rights of the rightful
owner, It is a well-known fact that the demand for timber lands
in this state, within the past few years, has greatly increased,
which fact has stimulated the grasping desire of dealers in them
to such an extent as often boldly to appropriate what does not
legally belong to them. I think I may say, without fear of success-
ful contradiction, that this condition of things is the result of in-
considerate legislation, which has been the fruitful source of much
litigation. The sales of lands, both by the sheriffs and the school
commissioners, for taxes, are nearly always irregular, and their ac-
tion has given rise to much litigation. It isto be greatly regretted
that so many sales by the school commissioners have been attacked
for fraud, and in some instances with very strong grounds on which
to base the charge. It might possibly be wise legislative action if
our legislature would ascertain in some way what amount of money
is- realized from the sale of lands by school commissioners, and
what amount of funds so realized is turned into the treasury of
the state, and whether any of our school commissioners, who hold
the relation of public officers to our state, are guilty of speculation,
either directly or indirectly, by purchase in the lands they sell.

I have departed to some extent from the consideration of the
facts bearing directly on the controversy in this case, for the rea-
son that the lands in controversy have more or less a history of
the same character; hence this litigation.
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- Before, I discuss. the, fagts pertinent to the issue in this cause,
let us determine what the law is, governing the-.action of courts
in: cases of this character. The first position of the defendant is
that he was not bound to respect the injunction until he was duly
served with a copy of the order, and that he was so advised by his
counsel,,. .This position is not well taken, but, even if it were, the
proof in-this case clearly establishes the fact that cutting was go-
ing on nearly, if not fully, 24 hours after the service of the order
of injunction by the deputy marshal, who testified that he served
Ritter svith a copy of the order on Monday, the 13th day of Janu-
ary, 1896, shortly after 3 o’clock of the afternoon of that day. This
js the time fixed by the marshal when actual service and notice
was had. Ritter knew that John Green, one of his employés, with
his force of axmen, was cutting on the left-hand fork of Elkhorn
when he was served with the order; yet, without taking prompt
measures to stop him, he cut timber during the entire day on the
14th, or 24 hours after the service of the order of injunction. An-
other witness, -an empleyé of Ritter, proved that he cut logs on
Tuesday, which were hauled to the mill and converted into lum-
ber. The evidence of other witnesses tends to show that the cut-
ting and removing of timber continued up to the evening of the
14th, which establishes the fact that there was a seeming indif-
ference upon the part of the defendant in respecting the order of
the court, if in fact there was not a wiliful violation of its order.
But it is not necessary to rest the conclusion of the court upon the
fact that the order of injunction was violated after the actual serv-
ice of it upon the defendant. The evidence shows that the mar,
shal was in search of Ritter on Friday, the 10th of January, to
serve him with a copy of the order; that, about 3 o’clock of that
day, Rucker and Hamill, the counsel of Ritter, and who were his
retained attorneys, and had been for three years, read the order of
injunction in the hands of the marshal. Ritter admits he heard of
it the same evening; that Mr. Beevers had informed him that the
marshal had it and was looking for him. It is unnecessary to
notice the fact at this time that he and his counsel went to Charles-
ton to confer with the counsel of Iaeger, which exhausted three
days, during which time the order of injunction was utterly dis-
regarded. The counsel for defendant seek to relieve him from the
responsibility of his conduct in this regpect, contending that know!-
edge thus acquired, of the existence of the injunction, had no legal
and binding effect upon him. I cannot agree with them in their
position, and I am unable to find, either in the text-books or adju-
dicated cases, any authority to sustain such a position. If such a
position could be maintained, it would destroy, to a great extent,
the effect of the restraining powers of courts of equity, and their
usefulness would be greatly impaired. I hold the unquestioned
law to be that an injunction becomes operative from the time the
order was made, and effective upon the party from the time he has
notice of its existence. It is a matter of no moment how the de-
fendant: acquired the information of its existence. When once he
has been apprised of the fact, he is legally bound to desist. from
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doing what he is restrained and inhibited from doing. If this
were not the rule, often great injury could be inflicted, in number-
less cases, though the mandate of the court was in existence. Mr.
High states the law to be “that any means of information whereby
notice of the order is actually brought to the knowledge of the par-
ties enjoined is sufficient.” And this position is well sustained by
the great weight of authority. A sporadic case may occasionally
be found where there is an effort upon the part of the court to dis-
tinguish the case under consideration from what is accepted as be-
ing the rule of law. Cases of this character stand alone, and only
rule the law in the case decided, and are, by the great weight of
authority, overruled. It therefore follows from what I have said
that, if the defendant Ritter became informed and was aware of
the existence of the order, it was his duty at once to take the nec-
essary steps to comply with its mandate, for the reason that it be-
came operative upon him from the moment he acquired such infor-
mation. Not to do so is a contempt of the order of the court, for
which he must answer. The suggestion that the defendant was
acting under the advice of counsel furnishes no excuse for his con-
duct, but courts, in determining the degree of any punishment they
will inflict for the violation of their orders, always give weight to
that fact, when they are assured that such advice was given in
good faith. In view of what has been said, I reach the conclusion
that orders of courts must be respected as long as they have a legal
existence. No one has a right to determine for himself whether
he will regpect or disregard an order of court, and if he does so, of
his own volition, or in pursuance of legal advice, he merely takes
the law into his own hands, and must answer for his conduct,
whether the order of the courtwas right or wrong. Having reached
the conclusion that the defendant Ritter was guilty of a violation
of the order of injunction issued by the court, it remains for the
court to determine the degree of punishment to be inflicted for such
violation of its order. I am unable to find from the facts that the
defendant willfully disregarded the court’s mandate, but acting un-
der the advice of counsel, as well as making an effort to adjust the
differences between him and the plaintiff Iaeger, he did not prompt-
ly take the steps he should have taken, for at least three days, to
comply with the mandate of the court. Under all the circumstan-
ces of this case, I have reached the conclusion to impose only a
fine of $100, and costs; and, if not promptly paid, execution will
issue at once.

In this case the defendant also asks for a modification of the
order of injunction, based mainly on the ground of delay upon the
part of the plaintiffs in the assertion of their rights, which he
claims was equivalent to acquiescence on their part. The defend-
ant Ritter admits that he purchased a timber right of the Elkhorn
& Sandy River Land Trust on the 31st day of July, 1894. He also
admits that the agent of the plaintiffs served a notice upon him
July 27, 1894, four days before he executed the contract for the
purchase of the timber right, which notice informed him of Iaeger’s
right. In addition to this there was printed in a newspaper of



1004 FEDERAL REPORTER, VOl 72.

general circulation in the county a notice by Iaeger warning all
parties against cutting timber or committing waste upon his lands.
The defendant admits that he knew of this publication, but geeks
to shelter himself behind the fact that he did not know where the
lines of Iaeger’s survey run. In this connection, it is apparent
from the evidence that the lines of these surveys was the subject
of more or less discussion, not only in the neighborhood of defend-
ant’s operations, but in the county generally. It is true that Iae-
ger did not promptly institute legal proceedings against the defend-
ant, who had a pocket contract with the Elkhorn & Sandy River
Land Trust. This, to some extent, is accounted for by the absence
of Ulman, who was a joint owner of the land with Iaeger, and who
for a long time was absent from this country, in foreign lands. It
appears that it was necessary to have his co-operation, arising out
of the fact that there was some friction and dispute between Iaeger
and Ulman as to their respective interests in the land, and that
TIaeger was advised by counsel that he could not well proceed with-
out the consent of Ulman, which, to some extent, accounts for the
delay complained of in bringing suits. Ritter’s contract was exe-
cuted, as we have:seen, on the 31st day of July, 1894. On the 18th
day of July an injunction was obtained by the plaintiffs against
the vendors of Ritter, their agents and assigns, to stop the commis-
sion of waste on the land in dispute. The plaintiffs allege that
at the time they sued out that injunction they had no knowledge
of Ritter’s contract with the defendants, which was in his pocket
and not recorded, and for this reason they did not make him a de-
fendant in the first bill of injunction. - This injunction was ob-
tained less than one year after Ritter had executed his contract
under which he was operating. It is fair to presume that, when
Ritter’s vendors were served with the injunction, they must have
informed Ritter, their vendee, of that fact. On the 18th day of
September, 1895, the plaintiff brought suit against the defendant
and his vendor to assert his title to the lands in controversy.
Can it be said that notice given to Ritter just after he commenced
work on the land before his contract was executed, and with in-
junction served on his vendors within a year, and an aetion of eject-
ment brought against him and his vendors in a little over a year,
that there was such delay as to justify the court in modifying the
order of injunction? I think not. He had notice of the plaintiffs’
rights at once. In fact, this notice was given before his large
mill was placed on the land; for it is shown that, for some reason,
he delayed for some time the placing of this mill on the disputed
land, leaving it on the side track of the railroad. He knew before
he placed it on the disputed land that Taeger and Ulman claimed
the land, and he was evidently waiting to determine his action
after he had the notice served upon him. Such action on his part
is in accord with the common history of the owners and claimants
of the timber lands in our state. They pay but little, if any, atten-
tion to each other’s rights. Independent of the facts to which we
refer, I think there was no such unusual delay in this case—admit-
ting there. was a delay of 18 months, as claimed by the defendant—
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as amounted to an acquiescence in defendant’s acts. The injunec-
tion in this case is not embraced in that class of cases where or-
ders are obtained simply for harassing and annoying the defend-
ants. Here are actions of ejectment pending to try the title. This
injunction is ancﬂlary to that proceedmg to preserve the status
quo of the land in controversy. I held in the case of King v. Bus-
kirk,* that an injunction for that purpose was proper; that
the rights of all parties might be preserved during the litiga-
tion. This position was most vigorously contested, but it was sus-
tained by the appellate court, and is universal law. It is laid
down as law by Mr. High that, “when a state of things connected
with the property touching which an injunection is sought has re-
mained undisturbed for a long period of years,” a preliminary
injunction will not be granted. There is no such state of things in
this case. The suits were all commenced inside of two years, and
even the delay in commencing suits for that period of time is, as
we have seen, accounted for. There is no such long acquiescence
on the part of the plaintiffs as the law contemplates, which would
justify the court in modifying the order of injunction in this case.
This is a case somewhat different from the class of cases where
courts modify injunctions. It is not an unusual thing for dourts
to modify an injunction when the order does not disturb the status
of the property. But when the order modifying the original or-
der would have that effect, as in this case, courts rarely do so.

The contention that the plaintiffs, by their silence after the no-
tice given by them to the defendant, acquiesced in his conduct, is
not supported by the facts. But suppose they relied on their no-
tice, and took no legal steps after it was given; would they be
estopped by what he presumed was an apparent acquiescence? I
think not. Their title was of record in the county in which the
greater portion—if not, in fact, all—of the land lies; and they
had a right to presume that, after prompt notice of their claim of
title, the defendant would not persist in the commission of waste
without some effort on his part to fully inform himself as to the
rights of the different claimants to the land in controversy. But
it does not appear that he made any such effort. On the contrary,
seemingly contented, and resting on his supposed rights, he ignored
the notice the plaintiffs bhad served upon him, and continued his
operations, apparently without regard to consequences. I hold
that these plaintiffs have a right to preserve every tree standing
on the disputed land until the court holds their title is not good as
against the defendants. In contemplation of law, and for the pur-
poses of this injunction, the land belongs to them, and every stick
of timber standing on it belongs to them. I ought not to enter
an order which operates to coerce these plaintiffs to sell their
timber against their will, under the conditions that exist in this
case. Courts may and do enforce contracts, but they never make
them, between parties. To grant the motion in this case, modify-
ing this injunction, would, in effect, be a contract between the court

1 No opinion filed.
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and the defendant for the sale of this timber, depriving the plain-
tiffs of their legal right to participate in making the contract. I
cannot lend my sanction to such legal proceedings, and, for the
reasons assigned, decliné to modify the order of injunction here-
tofore made. An order will be prepared continuning the injunction
until the further order of the court.

In re CHAVEZ.
(Circuit Court, 8. D. California. March 2, 1896.)

HageAs CorPUS—IMPRISONED CONVICT—LOCATION OF PENITENTIARY.

The fact that a penitentiary over which the territory of Arizona claims
and exercises jurisdiction is alleged to be beyond its boundary, and in
the state of California, is no ground for issuing a writ of habeas corpus to
release one imprisoned therein under sentence of an Arizona court. A
boundary dispute cannot be created or determined in this manner, especially
as territories are authorized by statute (Act June 16, 1880) to provide for
maintaining their convicts in the prisons of other states or territories.

This was an application by Calvert: Wilson for a writ of habeas
corpus for Avaristo Chavez.

Calvert Wilson, for petitioner.

ROSS, Circuit Judge. It is provided by section 754 of the Re-
vised Statutes of the United States that such an application “shall
be made to the court, or justice, or judge authorized to issue the
same, by complaint in writing, signed by the person for whose
relief it is intended, setting forth the facts concerning the deten-
tion of the party restrained, in whose custody he is detained, and
by virtue of what claim, or authority, if known. The facts set
forth in the complaint shall be verified by the oath of the person
making the application.” In the petition it is stated that Chavez
is unable, by reason of his imprisonment, to make the application,
and that it is therefore made by the petitioner on his behalf, and
by his-express authority. It is provided by section 755 of the Re-
vised Statutes that the court or justice or judge to whom an ap-
plication for such a writ is presented “shall forthwith award a
writ of habeas corpus, unless it appears from the petition itself
that the party is not entitled thereto.” Assuming that the facts
stated sufficiently excuse the absence of the signature and ver-
ification of the prisoner, I am of the opinion that it appears from
the petition itself that the writ should not be awarded. The pe-
tition shows upon its face that Chavez was regularly convicted in
the Fourth judicial district of the territory of Arizona of a vio-
lation of section 2139 of the Revised Statutes of the United States,
upon which conviction he was duly sentenced by that court to 13
months’ imprisonment in “the territorial prison at Yuma, Arizona
territory,” and “that he pay a fine amounting to the sum of one
hundred dollars, and to stand committed until the amount of said
fine shall have been fully paid, or said defendant’s authorized dis-



