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specified. “The word ‘debt,’” says Mr. Justice Denman, “as used in
the constitutional provisions above quoted, means any pecuniary obli-
gation imposed by contract, except such as were at the date of the
contract within the lawful and reasonable contemplation of the par-
ties, to be satisfied out of the current revenues for the year, or out of
some fund then within the immediate control of the corporation.”
McNeill v. City of Waco (Tex. Sup.) 33 S. W, 324, citing authorities.
And we think, as intimated in McNeill v. City of Waco, that a con-
tract entered into for the construction or erection of any public im-
provement authorized by law would be the creation or incurring of
a debt, within the meaning of the constitution. It follows that con-
temporaneously with the execution of the contract by the defendant
and bridge company, to wit, July 3, 1888, the county commissioners’
court should have made provision, by levy of a tax or otherwise, for
a sinking fund and the interest on the bonds issued for the erection
of the bridge. See Millsaps v. City of Terrell, 8 C. C. A. 554, 60 Fed.
193; Berlin Iron Bridge Co. v. City of San Antonio, 62 Fed. 882. The
levy made by the commissioners’ court in February, 1888, could not
be held applicable to the bonds in controversy, for the manifest rea-
son that the contract for the erection of the bridge was not then in
existence, nor even in contemplation of the parties, so far as the alle-
gations of the petition disclose. The general levy made in February,
1889, cannot be held applicable to the bonds of the bridge company,
for two.reasons: First, it was made some six months after the ex-
ecution of the contract; and, second, the order of the commissioners’
court authorizing the levy makes no reference whatever to the bonds
in controversy, nor to the contract between the county and the bridge
company. In other words, no provision was made, by levy of a tax
or otherwise, by the county commissioners’ court, either contempo-
"raneously with the execution of the contract, or subsequently, for a
sinking fund and interest on the bonds issued for the construction of
the bridge. See Bassett v. City of El Paso, 88 Tex. 169, 30 S. W. 893.
Hence we are led to the conclusion that the bonds, and, as a necessary
corollary, the coupons detached therefrom, are invalid, and not en-
forceable as such against the county. The demurrers of the defend-
ant should be sustained, and it is so ordered

BANCROFT v. SCRIBNER et al.2
{Circuit Court of Appeals, Ninth Circuit. February 24, 1896.)
No. 212,

1. CONTRACTS OF AGENCY—ASSIGNABILITY,

A contract by which a bookseller was constituted the sole and exclusive
agent of a publisher, to sell, by subscription only, a certain book, and to
collect payment therefor, required the agent to use his best efforts to
procure as many subscriptions as possible, to exerclse a minute per-
sonal supervision over all canvassers, to remit within 30 days after ship-
ment & sum equal to the subscription price, and to remit for 10,000 copies

1 Rehearing pending.



BANCROFT ¥. SCRIBNER. 989

within one year after the complete publication of the work. The con-
tracts of subscription were to be directly with the publishers, the agent
to have compensation by commissions only, and the publishers required the
agent to give them a personal letter stating that he could fulfill all bis
engagements, Held, that this contract was purely one of agency, resting
upon confidence in the personal skill, energy, and resources of the agent,
and that it was therefore not assignable without the consent of the pub-
lishers.
2. SAMBE—RATIFICATION OF ASSIGNMENT—TRIAL—INSTRUCTIONS.

Where it was claimed that a principal, after refusing to recognize an
assignment of a contract.of agency, had ratified the assignment by fail-
ing to answer certain letters addressed to him by the assignee, and by re-
ceiving and retaining for a time certain moneys remitted by him, held,
that it was sufficient for the court, after explaining these transactions,
to charge the jury that, notwithstanding the express refusal to recognize
the assignment, they might consider these acts and omissions as a ratifica-
tion, if they believed them to be such, under all the circumstances.

8. BaME—LIQUIDATED DAMAGES,

A contract of agency for the sale of a book by subscription provided
that in case of the agent’s failure “to take subscriptions, make requisitions,
or remit for the total number of copies herein guarantied within one year,”
the agent should pay, as liquidated damages, the contract price, less com-
missions and the cost of producing the books. In an action for breach of the
contract the publishers, not relying solely on the agreed liquidation, gave’
evidence of their actual damages; proving that by the failure to carry
out the contract the books were left on their hands, and became unsalable,
because of the decline of public interest in the subject-matter. Held that,
independently of the question whether the above provision was for liqui-
dated damages, or a penalty, the court would bave been justified in in-
gtructing the jury that the verdict, if for plaintiff, should be for the full
extent of the damages proven.

In Error to the Cirecuit Court of the United States for the North-
ern District of California.

Geo. C. Sargent and Fox, Kellogg & Gray, for plaintiff in error,
Chickering, Thomas & Gregory, for defendants in error.

Before GILBERT, Circuit Judge, and KNOWLES and BELLIN-
GER, District Judges.

GILBERT, Circuit Judge. Charles Scribner’s Sons, of New York,
brought an action against A. L. Bancroft, of San Francisco, to re-
cover moneys claimed to be due, and liquidated damages for the
breach of two certain contracts for the sale by subscription of certain
books which they had published. The trial resulted in a judgment
for the plaintiffs for the recovery of the liquidated damages, in the
sum of §7,734.49.

There are three principal assignments of error. The first is that
the court instructed the jury that the contracts were not assignable
by Bancroft. From the bill of exceptions, it appears that on Janu-
ary 31, 1890, Bancroft, under his firm name of A. L. Bancroft & Co.,
wrote to Scribners, soliciting the agency of Stanley’s book, “In Dark-
est Africa,” which was about to be published. The letter sets forth
in detail the qualifications of the writer’s firm; alludes to the fact
that that firm are not publishers, and that their whole time and
attention are given to the sale of subscription books. It explains
their facilities for securing the largest possible sale, and states
that they are young, full of energy, and possess ample capital, and a
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determination to lead all others in the sale of subscription books. It
closes with these words, “If you seek a guaranty from your general
agent, you can reckon us in at the top figure,” In a subsequent letter
Bancroft refers Scribners to Messrs. Webster for information econ-
cerning his respousibility. This reference was found satisfactory.
Scribners required that the contract be made by Bancroft individ-
ually, and not in his firm name, and that he furnish them a personal
letter stating whether or not he could fulfill all his engagements,
and whether they could rely upon him, and whether his wife would
sign the guaranty clause as surety. When the contract was finally
executed, Scribners wrote Bancroft that they had signed it upon the
strength of his assurances. Later in the same year a similar contract
was entered into concerning the sale of another book published by
Scribners. The features of the first contract that are pertinent to the
question under consideration are that, by its terms, Bancroft is made
the sole and exclusive agent, to solicit subscriptions, deliver books,
and collect payments; that he agrees to use his best efforts to pro-
cure as many subscriptions as possible, to advertise the book thor-
oughly and sell by subscription only, to confine his operations ex-
clusively to his own territory, to remit within 30 days after shipment
of books a sum equal to the subscription price of all books consigned
to him, to exercise a minute supervision over all canvassers, and to
remit for 10,000 copies within 1 year after the complete publication
of the work. The contract contains numerous specifications of the
method in which Bancroft shall deal with and supervise all sub-
agents and canvassers, and it provides for the execution of contracts
of subscription directly between the subscribers and the publishers.
Bancroft subsequently assigned his interest in both contracts to one
Stuart. The terms of the assignment are not stated. The inference
from the language used in the correspondence is that it was an ab-
solute transfer, whereby Stuart took the place of Bancroft, and the
latter severed his connection with the agency. Bancroft announced
to Scribners that he had made a sale of his entire subscription book
business. Scribners refused to recognize the transfer, or to accept
Stuart in lieu of Bancroft.

From a consideration of all the correspondence, and the cir-
cumstances connected therewith, it is apparent that the contract
was purely one of agency, and that it rested upon personal considera-
tions. The agent was selected with great care. Both parties to
the contract evidently believed that the success of the publication,
and the extent of its sale,depended upon the experience, skill, and en-
ergy, as well as the resources and the facilities, of the general agent;
that upon his integrity and responsibility depended the pecuniary
profit of the investment. It was not in any sense a contract for the
sale of goods. Bancroft was not a purchaser of the books. The
books remained the property of the publishers until they passed into
the possession of the subscribers. At no time did a title in them
vest in the agent. His interest was a commission upon the sub-
scription money,—upon the purchase price received from the sub-
scribers. Bancroft had proceeded under the contract until June 1,
1891. At that time he was indebted to Scribners in more than
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$2,000, and he was behind in his contract to the extent of 3,000
orders. In May, Stuart had written that he was negotiating with
Bancroft for the purchase of his entire subscription book depart-
ment. Scribners at that time were pressing Bancroft for payment.
On May 11, 1891, Stuart telegraphed them, “Before completing pur-
chase, wish to ascertain whether you will grant extension Stanley
delivery four or six months,” to which he received this answer:
“Our contractis with Bancroft. Might extend it six months.” Two
days later, Scribners wrote Bancroft, “We now beg to add that we do
not know Stuart, and that we naturally look to you to complete your
contract, and are anxiously awaiting your remittance and explana-
tion.” The contract with Bancroft provided for a 30-days credit to
him in making his remittances. Stuart assumed that this feature
of the contract was also assignable to him. He even requested that
the credit time be extended to 60 days. Subsequently, indeed, and
after the expiration of both the contracts, he wrote to Scribners,
offering to send the money in advance, and before the shipment of the
goods, if he might have satisfactory assurances that they would fill
his orders promptly. DBut he never did, in fact, send money for any
such payment in advance. In the case of a contract such as is here
disclosed, it is a presumption of the law that the trust is exclusively
personal, and that it cannot be transferred or delegated by the agent
without his principal’s consent. Machine Co. v. Rosensteel, 24 Fed.
583; Warner v. Martin, 11 How. 209; McCormick v. Bush, 38 Tex.
315; Burger v. Rice, 3 Ind. 125; Flanders v. Lamphear, 9 N. H. 201;
Titus v. Railroad Co., 46 N. J. Law, 393.

It is urged that conceding the contract of credit to have been one
of confidence and trust, and therefore not assignable, so as to release
Bancroft from his obligation, nevertheless he might transfer his
interest to another, and thereafter sustain the relation of surety for
that other. To this it may be said that the omnly information af-
forded in the bill of exceptions concerning the nature of the transfer
ig that it was an absolute one. There was nothing to indicate that
Bancroft remained surety for Stuart, and, if he were such surety, it is
impossible to see how that fact would alter the relations between
Scribners and their general agent. Scribners, throughout the cor-
respondence, refused to recognize Stuart, and they undoubtedly had
the right to hold their agent to a compliance with his contract, or, in
default thereof, to disregard the transfer to any other.

Error is assigned to the refusal of the court to charge, in sub-
stance, that the delegation by an agent of the authority conferred
upon him may in any case be ratified by the principal, and that such
ratification may be shown by words or acts, or by acts in spite of
words to the contrary, or by proof of the acceptance of the benefits
of the transaction concerning which the authority was delegated,
and that the ratification of a part of an indivisible contract is the
ratification of the whole. The only facts in the case which tended
to prove ratification by Seribners of the transfer to Stuart was the
fact that Scribners failed to answer certain letters which Stuart
wrote them, and the fact that on October 1, 1891, they received from
him a remittance of $2,413.75, which they passed to Bancroft’s credit.
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Their explanation of this latter transaction, as given at the trial,
was that they supposed the money to have come from Bancroft in
response to demands made upon him by their attorneys in San Fran-
cisco. Soon after this money was received, however, Stuart pro-
tested against the same being placed to the credit of Bancroft’s ac-
count, and he threatened Scribners with a suit for its recovery.
Scribners thereupon refunded the money to Stuart. The court charged
the jury fully concerning both these subjects, and submitted to it
the question whether there was ratification by Scribners of the trans-
fer and assignment to Stuart. There was no occasion to add to the
charge that was given upon this branch of the case. It is com-
plained that the instruction, as given, fell short of saying to the jury
that the acts of Scribners in ratification of the transfer were more
10 be regarded than their words in repudiation of the same. But
the charge clearly implied this. The jury had before them the evi-
dence of the words whereby the publishers made their objection to
the assignment. The court, in effect, informed them that, notwith-
standing these words, they might consider the failure of Scribners to
answer Stuart’s letters, and they might consider the acceptance and
retention of the money so sent by Stuart acis of ratification of the
assignment, if they believed them to be such, under all the circum-
stances.

The third assignment is that the court erred in instructing the jury
in regard to the contract for damages. The contracts provided that
“in case of his failure to take subscriptions, make requisitions, or
remit for the total number of copies herein guarantied within one
year” Bancroft should pay, as liquidated damages, the contract price,
less the cost to Scribners of the production, and the amount of his
commissions. In other words, the parties liquidated the damages to
be paid by Bancroft in case of breach of bis contract, and fixed as the
measure thereof the amount of the profits which would thereby be
lost to the publishers. It ‘will not be necessary in this case to
enter into a. consideration of the question whether this clause
of the contract prov1des for liquidated damages, or for a penalty.
The defendants in error did not rely solely upon the agreed liquida-
tion of their damages, but upon the trial they introduced evidence
of the actual damages they had sustained. They proved that, by the
failure cf the plaintiff in error to carry out his contract, they were
left with the books upon their hands, and that the books were by
that time unsalable, owing to the decline of the public interest in
the Stanley expedition, and that they could not be sold at the cost
of their manufacture. The plaintiff in error made no effort to rebut
or contradict this evidence, and introduced no proof whatever upon
the subject. Under this state of the evidence, the court would have
been justified in instructing the jury that, in case they found a ver-
dict for the plaintiffs in the action, the amount thereof should be the
full extent of the damages so proven. The judgment will be af-
firmed, with costs to the defendants in error.
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QUINN v. DIMOND et al.
(Circult Court of Appeals, Ninth Circuit. February 24, 1896.)
No. 247.

L. APPEAL—TRIAL WITHOUT JURY—SPECIAL AND GENERAL FINDINGS.

In an action involving the question whether plaintifis were wholesale
liquor dealers, within the meaning of the internal revenue laws, a trial was
had to the court without a jury. The court made special findings of fact,
detailing the manner in which plaintiffs, as commission merchants, had
purchased liquors to fill the orders of certain foreign correspondents, and
then added a general finding that, “in executing such orders in the manner
already stated, the plaintiffs were not engaged in the business of whole-
sale liquor dealers, nor did they at any time sell or offer for sale foreign
or domestic distilled spirits or wines in quantities of not less than five wine
gallons at the same time.” Held, that this was only the court’'s interpretas
tion of the faets specially found, and did not preclude the appellate court
from considering those facts, and determining therefrom whether the
judgment was erroneous. Morrow, District Judge, dissenting.

2. INTERNAL REVENUE—WHO ARE WHOLESALE LiQUor DEALERS.

Commission merchants who, at the request of foreign correspondents,
occasionally purchase liquors in quantity, and take charge of shipping the
same, and either charge the costs and their commissions upon their bocks
to the account of such correspondents, or draw upon them for the full
amount of the purchase price with costs and commissions, are “wholesale
liguor dealers,” within the meaning of Rev. St. § 3244, and liable, as such.
to the special tax. Morrow, District Judge, dissenting.

In Error to the Circuit Court of the United States for the North-
ern District of California.

This was an action at law by W. H. Dimond and others against
John C. Quinn, collector of internal revenue, to recover money paid,
under protest, as an assessment under the internal revenue laws.
The case was tried to the court without a jury, and the court after
making findings of fact and of law, rendered judgment for plain-
tiffs. Defendant brings error.

H. 8. Foote and Samuel Knight, for plaintiff in error.
Page & Eells and Chickering, Thomas & Gregory, for defendants
in error.

Before GILBERT and ROSS, Circuit Judges, and MORROW,
District Judge.

GILBERT, Circuit Judge. The defendants in error were the
plaintiffs in an action brought against John C. Quinn, collector of
internal revenue for the First district of California, to recover the
sum of $300, paid, under protest, upon an assessment made against
them by the commissioner of internal revenue, under the internal
revenue laws of the United States, upon the ground that the said
plaintiffs were wholesale liquor dealers. The plaintiffs, in their
complaint, set forth the transactions which were held to render
them liable to the tax, and stated that, during the period for which
they had been so assessed, they were commission merchants, and
that, as the agents of certain principals, residing in Mexico and
the states of Central America, they had purchased, from time to
time, from wholesale liquor dealers in San Francisco, for shipment
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