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WALRATH v. CIUMPION MIN. CO.
(Circuit Court of Appeals, Ninth Circuit. February 3, 1896.)

No. 243.
MINES AND MINING-ExTRALATERAL RIGHTS-END LINES.

Under the act of 1872 (Rev. St. § 2322), which gives to persons who had
previously procured a patent to Rsurface location, as incident to one vein
only, aright to all other veins, throughout their depth, which have their
apexes within the surface lines, the extralateral rights of the patentee in
respect to any such additional veins extend to the vertical plane of the end
lines, prolonged in their own direction, and cannot be limited by the verti-
cal plane of any side line. 63 Fed. 1552, modified.

Appeal from the Circuit Court of the United States for the
Northern District of California.
This was a bill by Austin Walrath against the Champion Mining

Company to define and enforce his rights in a certain vein whose
apex lay in the surface lines of his patented location. The cir-
cuit court rendered a decree granting him, in part only, the relief
prayed. See 63 Fed. 552, where a full statement of the case will
be found. Complainant appealed. The property in controversy is
shown by the following map.
Smith & Murasky, for appellant.
Curtis H. Lindley, for appellee.
Before GILBERT and ROSS, Circuit Judges, and MORROW,

District Judge.

ROSS, Circuit Judge. In so far as the decree appealed from
limits the extralateral right of the complainant to follow the vein
called, in the record, the "back" or "contact" vein, in its downward
course, by the line f, g, running south, 43 degrees west, extended
vertically downward, it is erroneous, and should be modified. The
court below correctly found and adjudged the end lines of the
Providence claim, under which the complainant claims, to be the
lines a, p, and g, h; and, further, that they are the true and only
end lines of each and every vein, lode, or ledge found within the
surface location of the Providence claim.
It is conceded that whatever right the complainant has in or to

the ledge in controversy is d€riv.ed from the act of congress of
May 10, 1872, embodied in the Revised Statutes as section 2322.
Unless that ledge has its top or apex within the lines of the surface
location of the Providence claim, the complainant has no extra-
lateral right in respect to that ledge at all; but that it does have
its top or apex within those surface lines is an uncontroverted fact,
and was so found and adjudged by the court below. The com-
plainant, therefore, has the exact extralateral right in respect
thereto that is defined by the statute already cited, which is, the
right to follow the dip of the ledge in its course downward, out-
side of the vertical side lines of the surface location of the Provi-
dence claim, wherever it goes, until it comes to vertical planes
drawn downward through the end lines of the location, continued
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indefinitely in their own direction. Beyond those points of inter-
section, the extralateral right does not go. But, where the right
exists at all, it is confined only by the vertical planes drawn down-
ward through the end lines of the location extended in their own
direction, and is subject to the condition, declared in the statute,
that the possession of such extralateral right does not confer upon
the possessor the right to enter upon the surface of a claim owned
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or possessed by another. In no case is the extralateral right of a
first locator, in respect to a vein, lode, or ledge having its top or apex
within the lines of his snrface location, bounded by any side line
of the surface location, extended downward or otherwise. To the
extent, therefore, that the extralateral right of the complainant
to the back or contact ledge here in controversy was bounded by
the court below by the side line f, g, running sonth, 43 degrees
west" extended vertically downward, it is erroneous. It should be
bounded by vertical planes drawn downward through the end line
g, h, running sonth, 73 degrees west, and through the end line a, p,
extended indefinitely in their own direction, subject to the condi-
tion that the complainant has no right to enter upon the surface
of the respondent's claims.
There is no other error prejudicial to the appellant. Cause re-

manded, with directions to the court below to modify the decree
in accordance with this opinion, and, as so modified, it is affirmed.

MUTUAL LIFE INS. CO. OF NEW YORK v. SELBY.
(Circuit Court of Appeals, Ninth Circuit. February 8, 1896.)

1. ApPEAL-HARMLESS ERROR. '
An alleged errol" in admitting in evidence a policy of Insurance, without

requiring plaintiff' to off'er therewith tile application on lYhlch the policy
was based, and which formed part of the contract, held no ground for re-
versal, where the application was afterwards admitted, ;lj..p.d went before
the jury, on defendant's own off'er.

2. LIFE INSURANCE-ApPLlOATION-EvIDENCE. ,
Affidavits of insured's neighbors in support of his appllC/ltion for a pen-

sion, containing statements as to his health, are properly excluded in an
action on a policy subsequently applied for and obtained, when it does not
appear that insured himself procured the affidavits, or knew their contents.

3. SAME-REPORT OF PENSION-EXAMINING PHYSICIANS. '
The report of physicians who examined a person on his application for

a pension is not admissible, as tending to show the falsity of statements
afterwards made by him in an application for life insurance, where it does
not appear that he knew of the report or its contents.

4. SAME-DECLARATIONS AND ADMISSIONS.
Statements made to a third party, by one.applying for a pension, as to

his physical condition at that time, are inadmissible in a suit upon a policy
of life insurance afterwards applied for and obtained by the pensioner.

5. SAME-STATEMENTS TO A'l'TORNEY-PRIVILEGED COMMUNICATIONS.
Statements made by an applicant for a pension, to one acting as his at·

torney in the matter, are privileged communications, and cannot be proved
in an action upon a policy of life insurance SUbsequently applied for and
obtained by the pensioner.

6. SAME-PAROL EVIDENCE.
An applicant for life insurance stated" in answer to a question, that he

was on the Unitea States invalid pension roll, under the pension laws of
1890,"for general disability," and "not for any acute or chr(Jl'J.ic disease."
In a suit on the policy, plaintiff' was allowed to show that the answers in
the application were written by the examining physician of the insurance
company; that, in answer to the questiou whether the applicant was on
the invalid pension roll, the latter answered that he was there for general
disability; that the physician then asked if he had any acute or chronic
disease, to which he answered, "No;" and that the physician himself theD


