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ST, PAUL, M. & M. RY. CO. v. DRAKE et al.
(Circuit Court of Appeals, Ninth Circuit. February 3, 1896.)
No. 238.

1. WrIT oF ERROR—ABSENCE OF BInL oF EXCEPTIONS.

A writ of error addresses itself to the record, and therefore, when the
record itself discloses the ground on which a reversal is sought, the ab-
sence of a bill of exceptions is no reason for declining to consider the merits
of the cause,

2. Courrs—PRoPERTY IN CustoDIA LEGIS.

Third parties, claiming property levied on by the marshal, will not be per-
mitted to take it out of his possession, under color of process, by means
of a separate suit, even in the same court. The remedy is by ancillary
proceedings in the same cause.

In Error to the Circuit Court of the United States for the East-
ern Division of the District of Washington.

This was an action of replevin brought by the St. Paul, Minne-
apolis & Manitoba Railway Company against James C. Drake and
Samuel Vinson to recover possession of two locomotives, levied
upon by defendants as United States marshal and deputy marshal,
respectively. A demurrer to the answer on the ground that the
facts stated constituted no defense was overruled by the circuit
court, and, plaintiff having elected to stand on his demurrer, judg-
ment was entered for defendants. Plaintiff thereupon sued out
this writ of error.

Jay H. Adams, for plaintiff in error.
H. M. Herman, for defendants in error.

Before McKENNA, GILBERT, and ROSS, Circuit Judges.

ROSS, Circuit Judge. The plaintiff in error was plaintiff below
in an action of replevin, brought on the 1st day of February, 1895,
in the circuit court for the district of Washington, Eastern divi-
sion, for the recovery of the possession from the defendants of two
certain locomotive engines, of the alleged value of $10,000. On
the same day the plaintiff filed in the same court and cause a mo-
tion reciting that it was “about to institute a suit in this court,
in its Eastern division, wherein James Drake and Samuel Vinson,
respectively marshal and deputy marshal of this court, are and
will be necessary defendants, and which suit will involve the
right to the possession of property situate and located in the
county of Spokane, in such Eastern division,” and praying the
court to appoint some disinterested person “to whom writs, pre-
cepts, and other process shall issue in said cause, and who shall
be authorized to execute and return such proecess into this court
according to law.” Pursuant to that application, the judge ap-
pointed C. A. Cole “to execute and make return of all precepts,
writs, and other process issued in the said cause,” and directed
that all such precepts, writs, and other process should be directed
to the said Cole for execution and return. The necessary affidavit
and bond having been given on behalf of the plaintiff, a writ of
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replevin was issued to Cole, directing him to take from the de-
fendants, Drake and Vinson, the two engines, and hold the same
for redelivery to the defendants upon their execution of a bond
according to law; and, upon their failure so to execute such de-
livery bond, then to deliver the possession of the engines to the
plaintiﬂ". Under this writ the special officer took the engines into
his posgession, and, the defendants not having given any bond for
the retention of the property, the engines were delivered to the
plaintiff. A motion was subsequently filed on behalf of the de-
fendants to dismiss the action, upon the ground that the court had
no jurisdiction in such a proceeding, which motion, however, does
not appear to have been determined or ever heard. Thereafter
the defendant Vinson filed an answer to the complaint, in which
he alleged that Drake is the duly appointed and qualified marshal
of the United States for the district of Washington; that he (Vin-
son) “is the chief deputy in charge of the business for the Eastern

division of such district of Washington”; that by virtue of an
execution issued in the case of John McLaughlin v. The Great
Northern Railway Company, issued by the clerk of the circuit
court for the district of Washington, Eastern division, to James
C. Drake, United States marshal for the district of Washington,
authorizing him to levy upon the property of the Great Northern
Railway Company to satisfy the judgment rendered in said case
of McLaughlin v. The Great Northern Railway Company, he (Vin-
son), as such chief deputy, in the absence of the marshal, “pro-
ceeded to levy upon the two locomotives mentioned in the com-
plaint of plaintiff in said action; and that the only right, title,
claim, or interest which said Vinson had in or to the said locomo-
tives as such United States deputy marshal was by virtue of the
execution,” a copy of which is attached to the answer, and made a
part thereof. The execution commanded the marshal of the dis-
trict that of the goods and chattels of the Great Northern Railway
Company in the district of Washington he cause to be made the
sum of $5,000, to satisfy the judgment against that company in
favor of McLaughlin, besides costs; and that, if sufficient goods
and chattels of the company could not be found within the dis-
trict, then that he cause the amount of the judgment, costs, and
accrued costs to be made out of the real estate of the company;
and the return to the execution shows that by virtue of it the
marshal, by his deputy, Vinson, levied upon the two locomotive
engines in question, and held them by virtue thereof at the time
they were taken from his possession by the special officer ap-
pointed in the present suit. The prayer of the answer was that
the action be dismissed for want of jurisdietion in the court, and
that the defendant Vinson recover his costs. To the answer the
plaintiff demurred, on the ground that it did not state facts suffi-
cient to constitute a defense to the action, which demurrer was
by theé court below overruled, and to which ruling the plaintiff ex-
cepted; the order overruhng the demurrer reciting: “And on re-
quest of plaintiff it is granted until the 16th day of May, 1895, in
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which to file its reply.” On the 18th day of May, 1895, this order
and judgment was entered:

“Whereas, on the 29th day of April, 1895, the demurrer to the answer of
said defendant, Samuel Vinson, having been argued and submitted to the
court, and said demurrer having been overruled, the court, finding that the
several matters angd things set forth in the answer of the said Sam. Vinson
are sufficient in law to bar the action of the said plaintiff against the said
defendant, considered that the said demurrer be overruled; and, the said
plaintiff having obtained leave from the court to serve a reply to said answer
on or before the 16th day of May, 1895, and the said plaintiff having elected
to stand upon its demurrer and the order overruling the same, now, on motion
of H. M. Herman, counsel for the defendant, and after hearing Jay H. Adams,
counsel for the plaintifi: It is ordered that the defendant have final judg-
ment herein upon the record and pleadings. It is therefore considered by the
court that the said defendant do have a return of the goods and chattels taken
from him in this action, and now in possession of said plaintiff, under said
proceedings; and, in default of the said goods and chattels being so returped,
the said defendant do recover against said plaintiff the said sum of ten thousand
dollars (the value of said property as fixed by said plaintiff), his damage so
asgessed, and also his costs in and about his suit in that behalf expended,
taxed at dollars and cents.

“Done at Spokane, in open court, May 18th, 1895.

“C. H. Hanford, Judge.”

On the 20th of May following, the plaintiff sued out a writ
of error, and on the same day filed his assignment of errors, the
first of which was that the court below erred in overruling the
demurrer of the plaintiff to the answer of the defendant Vinson;
and the second, that the court erred in rendering judgment for
the defendants upon the overruling of the demurrer.

The objection of the defendant in error to the consideration of
the merits of the case because there is no bill of exceptions is
not well taken. The writ of error addresses itself to the record
(Storm v. U. 8, 94 U. 8. 76), and the record itself discloses the
ground upon which the plaintiff in error seeks a reversal of the
judgment.

The writ under which the marshal levied upon the locomotives
in question did not command that officer to levy it upon that par-
ticular property, or upon any other specific property, but came
within the second class of writs deseribed by the supreme court in
Buck v. Colbath, 3 Wall. 334, 343, where the officer was directed
to levy upon property of the defendant to the writ sufficient to
satisfy the demand against it, without describing any specific prop-
erty to be thus taken. In such a case the obvious duty of the
officer is to levy upon property of the defendant to the writ, and
not upon property of somebody else. He has, as said by the court
in the case cited, “a very large and important field for the exer-
cise of his judgment and discretion. First, in ascertaining that
the property on which he proposes to levy is the property of the
person against whom the writ is directed; secondly, that it is
property which, by law, is subject to be taken under the writ;
and, thirdly, as to the quantity of such property necessary to be
seized in the case in hand. In all these particulars he is bound to
exercise his own judgment, and is legally responsible to any per-
son for the consequences of any error or mistake in its exercise to
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his prejudice. He is so liable to plaintiff, to defendant, or to any
third person whom his erroneous action in the premises may injure.
And, what is more important to our present inquiry, the court can
afford him-no protection against the parties so injured; for the
court is in no wise responsible for the manner in which he exer-
cises that discretion which the law reposes in him, and in no one
else.” 1In the case at bar the answer relied on by the defendant
in justification of his act contains no denial that the property seized
was the property of the plaintiff to the suit, nor any averment that
it was the property of the defendant to the writ, or in any way
subject to be taken thereunder. But the answer does aver that,
by virtue of the execution issued in the case of McLaughlin vs. The
Great Northern Railway Company, directed to the marshal, the
defendant’ Vinson, as his deputy, levied upon and took into his pos-
session. the locomotives in question. For any tort committed by
the officer under such a writ he would be liable in trespass, or to
any- other legal remedy, at the suit of the party injured, in any
proper court, with this limitation: that no such court can be per-
mitted to interfere with the property while it is in the actual or
constructive possession of the court under whose process it wag
taken. Buck v. Colbath, supra. The principle upon which this
limitation is based is that the possession of the property levied
upon by the marshal under claim and color of the authority con-
ferred by a writ of execution or other similar writ is the possession
of the court under whose process the officer acted; that the prop-
erty is thereby brought within the custody of the law, and, so
long as that custody continues, “no other court has a right to
interfere with that possession; unless it be some court which may
_have a direct supervisory control over the court whose process has
first taken possession, or some superior jurisdiction in the prem-
ises.” 3 Wall. 341. Accordingly it'was held, in Freeman v. Howe,
24 How. 450, that where a wrongful attachment had been levied
by the marshal upon property of a party not named in the writ,
the rightful owner cannot obtain possession by a suit in replevin
in a state court. The same rule was applied in respect to prop-
erty wrongfully levied upon by the marshal under writ of exe-
cution in the case of Covell v. Heyman, 111 U. 8. 176, 4 Sup. Ct.
355, the court holding that the possession of the property by the
marshal under claim and color of the authority conferred by the
writ of execution is, in itself, without regard to the rightful own-
ership, a complete defense to an action of replevin brought in a
state court. - The unseemly confli¢ct and confusion that might, and
often would, otherwise arise between courts of co-ordinate juris-
diction, and which is obviated by the application of the principle
alluded to, would exist, although perhaps in a less degree, were
third parties permitted, by a sepuarate and independent suit in the
same court, to take property levied upon by the marshal and held
by him under claim and color of process, out of his possession,
and thus out of the custody of the court issuing the process under
which the marshal acted. Nor is there any necessity for the true
owner, whose property has been thus wrongfully, but under color
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of process, taken and withheld from him, to resort to a separate
and independent suit to recover its possession; for, in order to
prevent injustice by an abuse of their process, the courts hold
that any person, not a party to the suit or judgment, whose prop-
erty has been so wrongfully taken and withheld from him, may
prosecute, by ancillary proceedings in the court whence the process
issued, his remedy for restitution of the property, or its proceeds,
while remaining in the control of that court; and that all other reme-
dies to which he may be entitled, against ofﬁcers or parties, not in-
volving the withdrawal of the property, or its proceeds, from the
custody of the officer and the jurisdiction of the court, he may pur-
sue in any tribunal, state or federal, having jurisdiction over the
“parties and subject-matter. Covell v. Heyman, 111 U. 8. 176-179,
4 Sup. Ct. 355; Krippendorf v. Hyde, 110 U. 8. 276, 4 Sup. Ct. 27.
Judgment affirmed.

TOWNSEND et al. v. HAGAR.
(Circuit Court of Appeals, Second Circuit., March 3, 1896.)

1. PARTNERSHIP—LIABILITY OF PARTNERS—NOTICE.

‘When negotiable securities, transferable by delivery, are intrusted by
the owner to one partner of a firm, to be used in raising money for the
vwner’s benefit, and are by such firm afterwards used in raising money
for its benefit,—the proceeds of the loans so secured and sales made
being credited to the partner to whom the securities were intrusted,-—
the other partners are affected with his knowledge of the real owner’s
interest, and all are equally liable to the owner for the moneys raised
by means of the securities and used by the firm.

2. PLEADING—NEW YORE CODE—DISREGARDING IRREGULARITIES.

Under the provision of the New York Code of Civil Procedure (sectlon
1207), that when there is an answer the court may permit the plaintiff
to take any judgment consistent with the case made by the complaint
and embraced within the issue, a judgment will not be reversed because
the complaint is inartificially drawn, or sets out a cause of action as for
conversion, which should properly be for money received to the plaintiff’s
use, if the vital issue of the case is preferred in the complaint and con-
troverted in the answer, and the defendant has bad full opportunity to
adduce any evidence available in defense.

In Error to the Circuit Court of the United States for the Eastern
District of New York.

This case comes here upon a writ of error to the circuit court,
Eastern district of New York, to review a judgment entered April
9, 1895, upon a verdict in favor of the defendant in error, who was
plaintiff below. A motion for new trial was denied. 67 Fed. 433.
The judgment is for $1,145.63 and costs against both plaintiffs in
error, and for the additional sum of $1,6563.22 and costs against the
plaintiff in error Townsend. The facts are stated in the opinion.

Peter 8. Carter, for plaintiffs in error.

T. M. Taft, for defendant in error.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. On and prior to December 8, 1887,
the defendant Townsend and one George Edgett were co-partners in
business in the city of New York under the firm name of Townsend



