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CAPITAL CITY GASLIGHT CO. v. CITY OF DES MOINES,
(Circuit Court, 8. D. Iowa, C. D. January 8, 1896.)

1. CORPORATIONS—CHARTER—IMPLIED POWERS.

When a company is incorporated, either by a special act, or under the
general laws of a state, with the power to manutacture and sell gas,
the power to ¢harge and collect reasonable rates for the gas manufactured
is implied, and forms & part of its contract with the state.

P. CONSTITUTIONAL LAW—IMPAIRING OBLIGATION OF CONTRACTS—ACT OF MuU-
NI1CIPAL CORPORATION. .

An ordinance of a municipal corporation regulating the exercise of the
franchise of a private corporation within its limits, adopted in pursuance
of authority delegated by the legislature of the state, is the act of the
state, and, if in excess of its power to regulate or modify such franchise,
is void, as impairing the obligation of a contract. New Orleans Water-
works Co. v. Louisiana Sugar-Refining Co., 8 Sup. Ct. 741, 125 U, 8. 18§,
followed.

B. EQuiTYy PRACTICE—PRELIMINARY INJUNCTION—REASONABLE RATES,

The C. Gas Co. brought suit against the city of . to restrain the en-
forcement of an ordinance fixing the prices of gas. The right of the
plaintiff to the relief sought was found by the court to depend upon the
reasonableness of the rates fixed. Upon an application for a preliminary
injunction, the proof left some doubt upon the question of the amount
which the plaintiff was entitled to regard as its investment, as well as
upon the actual cost of producing the gas. It appeared, however, that
the rates fixed by the ordinance would permit some profit over cost ot
production, and that the plaintiff would not be irreparably damaged by
the enforcement of the ordinance. Held, that taking into consideration
these facts, and also that the ordinance was prima facie valid; that its
actual effeet in increasing consumption and net profits, or the reverse,
could not be known, except by experience; and that a final hearing, upon
full proof, could be had without great delay,—the preliminary injunction
should be refused.

Cummins & Wright, for plaintiff.
J. K. Macomber and William Connor, for defendant.

‘WOOLSON, District Judge. The plaintiff above named, a citizen
of the state of Iowa, is a corporation organized September 10, 1875,
under the general statutes of that state, with a corporate term of 50

ears, providing for the incorporation of “corporations for pecuniary

nefit.” The defendant, a citizen of the said state of lowa, is a
municipal corporation incorporated under the general statutes of
that state providing for the incorporation of cities. Under the classi-
fication established by said statutes, the defendant is a city of the
first class. On March 20, 1876, the defendant city, by its municipal
council, duly passed an ordinance whose details need not be set out
in full. The second section of such ordinance declared the above-
named plaintiff to be “hereby vested with the right of building and
operating gasworks in the city of Des Moines, and of using the
streets and alleys of said city as now or hereafter to be laid out, for
the purpose of laying gas mains and service pipes to provide said
city and its inhabitants with illuminating gas,” ete. In section 4
of said ordinance it is provided that, “in consideration of the privi.
leges herein granted to said company, said company agrees to bind
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itself to and with the said city to furnish said city with all the gas
the city may vse in its public lamps, buildings, and offices,” etc., for
the term of 10 years. The price is fixed to be charged to the city for
said gas for the said term of 10 years. Section 6 provides that the
“privilege and license hereby granted is upon the condition that said
company shall,”” on or before December 1, 1876, have their works “in
condition to supply gas,” ete. This ordinance also fixes the price of
gas to the individual consumers. It further provides for the lessen-
ing of price of gas, if, by subsequent discoveries in the process, etc.,
of manufacturing gas, the cost of such manufacture shall be ma-
terially reduced, etc. The gas company duly accepted the pro-
visions of said ordinance, and proceeded to perfect its gas plant,
extend its mains, etc. On January 9, 1885, said city, by its said
council, duly passed an ordinance repealing-the ordinance above
described, and substituting another in its stead. The latter ordi-
nance, in its general terms, except as to price to be charged for gas,
is similar to that which is repealed. Some of its details slightly
differ, but, so far as pertains to the matter now on hearing, the ordi-
nances, except as to price of gas, are substantially the same. Price
of gas to the city and to the consumer is fixed for 10 years thereafter.
Section 7 provides that the privilege and license thereby granted
are upon the condition that the company shall at all times, unless
temporarily prevented by unavoidable accident, have its works in con-
dition to supply all the gas which may be required by the city, or
citizens thereof, etc. The gas company duly accepted the provisions
of this ordinance, according to the manner prescribed therein. On
February 22, 1892, said city, by the said council, passed another ordi-
nance, by whose terms it was provided that “every person, firm, or
corporation furnishing to the inhabitants of Des Moines illuminating
gas * * * ghall be entitled to charge and receive therefor” prices
therein named, which prices were much lower than those named in
the ordinance of January, 1885. Litigation followed the attempted
enforcement of the ordinance of February, 1892; resulting in a de-
cree of the district court in and for Polk county, Iowa, which de-
clared said 1892 ordinance invalid, and enjoined the said city from
enforcing the same. On May 16, 1895, the said city, by its council,
passed another ordinance (being the ordinance in controversy herein),
which was approved by the mayor, and has been duly published.
The scope of such ordinance is well stated in its title:

“To fix the price of illuminating gas, and to prescribe the conditions under

which persons and corporations dealing in illuminating gas can occupy and use
the streets and alleys of the city of Des Moines.”

Section 1 provides—

“That every person, firm, or corporation furnishing to the Inhabitants of the
city of Des Moines illuminating gas shall be entitled to charge and receive there-
for the following prices, and no more, viz.: For illuminating purposes, $1.40;
tor fuel purposes, $1.10,—per thousand cubic feet, with a discount of ten cents
per thousand cubic feet, if pald on or before the 15th day of the month follow-
ing that in which the gas is furnished. The above prices are for illuminating
gas being an illuminating power of not less than twenty-four candle power;
gas having less candle power shall be furnished at a proportionate less rate
per candle power.”
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Other sections fix the price of gas furnished to the city; provide
for filing reports of all gas furnished, the furnishing and placing of
meters, of service pipes, ete. Section 4 provides:

“Any person, firm, or corporation which shall accept the rights and privileges
provided for in this ordinance, and which now has its service pipes in the
streets and alleys of the city of Des Moines, may, when necessary, continue to
lay its gas pipes and service pipes in the streets and alleys of the e¢ity: pro-
vided, that they are so laid that they do not obstruct the water and other pipes
and sewers laid on the streets and alleys, and other necessary pipes which may
be laid: provided, that nothing contained in this ordinance shall be construed
to grant any rights or franchises other than the right to continue to furnish
the city and its inhabitants with illuminating gas so long as the city may con-
sent thereto: and provided, nothing bherein shall abridge the right of the city
of Des Moines to make such further additional regulations as it may deem to
be necessary to fully protect its citizens.”

Section 5 provides:

“In the event that any person, firm, or corporation shall refuse to furnish
gas at the rate herein prescribed, the city reserves the right to declare a for-
feiture of all rights granted and exercised by such person, firm, or corporation,
and to compel said person, firm, or corporation to vacate the streets and alleys
of said city within & reasonable time atter the passage of a resolution direct-
ing the same.”

The bill herein filed by plaintiff is to restrain the defendant city
from enforcing said ordinance of May, 1895, and the present hearing
thereon is on plaintiff’s application for a temporary injunction. A
demurrer to the jurisdiction of this court was presented by the city,
and, after extended hearing, was overruled. Thereupon a large
mass of testimony was introduced in support of and in opposition to
the application for preliminary injunction; such testimony including
a large part of the evidence introduced on the trial above referred
to, before the district court of Polk county, Iowa, as well as affidavits
and testimony here originally presented. Plaintiff’s claim is that
the ordinance of May, 1895, is invalid because it is in violation of the
constitution of the United States, in the following respects: (1)
Impairs the obligation of the contract held by said company; (2) takes
the private property of said company for public use without just
compensation; (3) deprives said company of its property without due
process of law; and (4) denies to said company the equal protection
of the laws. Counsel upon either side have favored the court with
elaborate briefs, and have pressed for decision the questions involved
herein with the ability and energy their importance merits. These
questions have largely come into public importance in the later years.
“The lamps of precedent,” as has been aptly stated, “afford us but a
dim and glimmering light” in our endeavors to ascertain much of the
true way in this investigation. DBut the general legal questions
involved present far less of difficulty in their solution than in their
application. Counsel do not so much disagree on what the law is,
as to what part of it is applicable herein, and the manner of its appli-
cation.

That the charter of an incorporation is a contract, was placed
beyond controversy in the celebrated Dartmouth College Case, 4
Wheat. 518. 'Whether a charter is given directly, by act of the legis-
lative body, or whether articles of incorporation or association are
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adopted under general statutes theretofore enacted by such legisla-
tive body, is not material on this point. 1In Miller v, State, 15 Wall.
478, when speaking of a railway company which was organized
under the general statutes of the state of New York providing for
incorporation of railroad companies, the supreme court say:

“Undoubtedly, the powers and privileges of the railroad company in this case
"are the same as they would have been if the company had been incorporated
by a special act; and it may be conceded that the charter, when the articles of
association were filed in the office of the secretary of the state, became an exe-
cuted contraet,” ete.

So, in Chicago, B. & Q. R. Co. v. Iowa, 94 U, 8. 155, Waite, C. J.,
says:

“The Burlington & Missouri River Railroad Company, the benefit of whose
charter the Chicago, Burlington & Quincy Raflroad Company now claims, was
organized under the general corporation law of Ilowa, with power to contract,
in reference to its business, the same as private individuals, ete. This ig, in
substance, its charter, and to that extent it is protected as a contract; for it
is now too late to contend that the charter of a corporation is not a contract,
within the meaning of the clause of the constitution of the United States which
prohibits a state from passing any law impairing the obligation of a contract.”

Included in the present problem are two factors,—one, the char-
ter and articles of incorporation of plaintiff; the other, the ordi-
nances of the city. By the statutes of the state, the control over
the streets and alleys of the city is vested in the city council. With-
out the city’s assent, plaintiff might not lay its mains, etec., in such
gtreets and alleys. The ordinance above described assented to such
use. Plaintiff claims, as to these two factors, that by the char-
ter plaintiff became and was authorized, during its corporate life,
and as a part of its comtract with the state, to manufacture and
sell gas products, and to charge and collect reasonable rates for
the gas it manufactured and sold, and that by its acceptance of,
and expenditure of funds, etc., in carrying out, the provisions of
said ordinances of 1876 and 1885, such contract became effective,
and included the right to plaintiff to manufacture and sell gas prod-
ucts, during its corporate life, in the city of Des Moines, and to
charge and collect reasonable rates therefor. Counsel have not
referred the court to any authoritative case which has squarely
decided the points just named. But the reasoning of the courts in
a number of cases is strongly persuasive of the view just stated.
In Reagan v. Trust Co. 154 U. 8. 393, 14 Sup. Ct. 1047, Justice
Brewer, in delivering the unanimous opinion of the court, with ref-
erence to the railroad company, against whom the state attempted
to enforce the schedule of rates for carriage of freight, says:

“The railroad company is a corporation created in the state of Texas, The
charter which created it is a contract whose obligations neither party can re-
pudiate without the consent of the other. All that is within the scope of the
contract need not be determined. Obviously, one obligation assumed by the
corporation was to construct and operate a railroad between the termini named;
and, on the other hand, one obligation assumed by the state was that it would
not prevent the company from constructing and operating the road. If the
eharter bad in terms granted to the corporation power to charge and collect a
definite sum per mile for the transportation of property, it would not be

doubted that the express stipulation formed a part of the obligation of the state,
which it could not repudiate. Whether, in the absence of an express stipula-
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tion of that character, there I8 not implied, In the grant of the right to con-
struct and operate, the grant of a right to charge and collect such tolls as will
enable the company to successfully operate the road and return some profit to
those who have invested their money in the construction, is a question not as
yet determined.”

In Peik v. Railroad Co., 94 U. 8, 164, Chief Justice Waite appar-
ently states the point in stronger language than that of inquiry,
as raised in the Reagan Case. Having quoted a statement of coun-
gel as to the intention of the legislature in reserving the right to
amend laws pertaining to corporations, he further quotes counsel:

“The privilege, then, of charging whatever rates it may deem proper, as a
franchise, may be taken away under the reserved power; but the right to

charge a reasonable compensation would remain as a right under the general
law governing natural persons, and not as a special franchise or privilege.”

The learned chief justice then proceeds to state:

“Without stopping to inquire whether this is the extent of the operation of
this important constitutional reservation, it is sufficient to say that it does,
without any doubt, have that effect.”

In Stone v. Trust Co., 116 U. 8. 307, 6 Sup. Ct. 334, 388, 1191, after
stating the principle relating to exemption in the charter from sub-
sequent regulating or altering legislation, the court say:

“Such being the rule, such its practical operation, we return to the special
provisions of the charter on which this case depends, and find, first, the autbhor-

ity given the corporation to carry persons and property. ‘Lhis, of itself, im-
plies authority to charge a reasonable sum for the carriage.”

‘When plaintiff incorporated, the state had neither fixed the prices
for the sale, nor attempted to regulate the sale, of gas products.
The state has since then enacted no such statute. But in 1888 a
statute was passed conferring on defendant and other cities of the
first class the “right to regulate the price of gas.” Laws 22d Gen-
Assem. Icwa, ¢. 16. Section 1090 of the Code of Towa (section 1640,
McClain’s Code) was in force at date of incorporation of plaintiff.
By that section the state reserved to itself to amend, alter, abridge,
ete., all articles of incorporation, and to regulate or subject to con-
ditions every franchise thereafter obtained. Without such reser-
vation, the general assembly might itself have imposed a reasonable
rate as a maximum charge for gas. This principle has been fre-
quently declared by the supreme court. Under this right reserved
to the state to alter, regulate, etec., this statute of 1888 is conceded
to be valid, in the power conferred on the city “to regulate the price
of gas” And this statute, enacted under the right which the
state thus reserved to itself, does not impair its contract with the
plaintiff, but is in accordance therewith.

Previous to the enactment of the last-named statute, the defend-
ant city had, by its ordinance, agreed with plaintiff as to prices
which plaintiff might charge for 10 years thereafter, to wit, until
1895. Counsel are agreed that the prices named in such ordinance
were the contract prices, as between the city and gas company,
until the expiration of said ordinance period. Now, let us suppose
the city, at the end of such term, had passed no other ordinance
as to rates to be charged for gas. Under the theory advanced by

v.72F.n0.7—53
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counsel for the e¢ity, no ordinance provision as to rates would then
be in force, and the company would have the right to charge rea-
sonable rates, and no more. - This, I understand, is also conceded
by counsel for the gas company. 1In the absence of agreement on
rates, between the city and the company, what authority had the
city under the statute of 1888? It was authorized “to regulate
the price of gas.” Counsel upon both sides concede that under
this authority the city could legally fix, as a price for gas, only
such price as was a reasonable rate or price therefor. Counsel
may and do differ as to what elements properly enter into the rea-
sonableness of such price or rate. But the city had the power “to
regulate” by fixing by ordinance, in the manner attempted, a rea-
sonable price or rate. 1If the rate or price is so low that it is not
reasonable, then counsel for city concede the city has not acted
under and in accordance with the authority granted. (It is due
to counsel that I add, as touching such concession, that they claim,
however, this court has not jurisdiction herein, to determine the
question of such unreasonableness of price, unless the same shall
be, in effect, confiscatory.)

Counsel for the city contend that the company has no contract
rights which have been, or are susceptible of being, impaired by the
city, even ghould the rates fixed by the ordinance of May, 1895, be
declared unreasonable; in other words, that no contract rights,
as to price of gas, are possessed by the company, and that, so far
as impairing the contract iz concerned, the city is not limited as
to the price it may establish, The reasoning underlying this case
seems to me to establish the contrary. Under its articles of in-
corporation, the company was authorized and empowered—such
was the contract of the state—to construct and operate, within the
state, and during its corporate life, said gas works, conformably to
its articles and to the laws of the state. The state reserved the
right to alter and amend those articles, and to modify or change
the franchise or contract the company held thereunder. But the
state has not attempted such modification. The state exercised the
power it possessed as to fixing the price of gas, not by a statute
directly fixing therein such price, but by delegating that power or
right to the city. But this in no manner changed the franchise or
contract held by the company. It had theretofore the right to
charge reasonable rates. It yet had that power, and to the city
was delegated the authority to fix or establish what such reason-
able rates were. The state might have created a state gas com-
mission, after the general nature of the railroad commission here-
tofore created in this state. To this gas commission might have
been entrusted the fixing or regulating prices for gas, and the
general supervisory control of gas companies, within the state,
But, instead, the state delegated to the several cities of the first
class this right or authority to regulate the price for gas. The
validity of such act of the state is conceded in this action. DBut
the city does not claim that by this statutory delegation of author-
ity the city was authorized to do what the state could not legally
do directly, viz. fix a rate which is not reasonable, nor that the right
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of the gas company to charge and collect reasonable rates Is altered
or abridged by such statutory delegation. 'Whatever contract there-
tofore existed, if any, in favor of the company, in that direction, and
arising out of its incorporation, still existed, with unimpaired force.
The city ordinance established rates which were thereafter, prima
facie, reasonable rates. But, from the very nature of the busi-
ness for whose transaction the company was incorporated, the
locality of such business must be in a city. Only in localities where
citizens are closely and numerously located can such business prof-
itably be carried on. The statutes of the state, at the time of the
company’s incorporation, gave to the cities such control of their
streets and alleys,—such general authority within their bound-
aries,—as that, without the consent of the city, the company could
not carry on its business within such city. Hence the necessity
for such consent as was given in the ordinances of 1876 and 1885.
By those ordinances the city expressly contracted with this com-
pany for the erection and operation, within such city, of its gas
plant, and the putting down in the streets and alleys of the city,
of its main and other gas pipes. The gas company perfected its
plant, and so laid its pipes, under such consent. Thus, there came
to the gas company—subject, of course, to any lawful act of the
general assembly of the state as to amendment of the statutes re-
lating to incorporation thereunder and franchises obtained there-
from, and thus affecting the statutory rights of plaintiff—the con-
tract rights: (1) As a corporation, under its articles of incorpo-
ration, to exist and carry on its business within the state during
its corporate life; and (2) as a corporation, under said ordinances,
to exist and carry on its business within said city. I do not mean
that the city had no control whatever with reference to the man-
ner in which plaintiff ghould carry on its said business within the
¢ity. But such control must be so exercised that plaintiff will not
be thereby deprived of the exercise of its right to properly and law-
fully carry on such business. But, say counsel for the city, the
statute, in authorizing the city to fix or regulate the price of gas
within its municipal boundaries, conferred only the right or au-
thority to fix reasonable rates; hence, if the city shall fix rates
which are not reasonable, such municipal action is not in accord-
ance with the statutory delegation of authority, but in excess of and
outside of such delegation, and hence is not authorized by the stat-
ute, and is not the act of the state, and therefore there ig no action
of the state impairing any obligation of contract. This point re-
ceived consideration in New Orleans Waterworks Co. v. Louisiana
Sugar-Refining Co., 125 U. 8. 18, 8 Sup. Ct. 741. Mr. Justice Gray,
speaking for a unanimous court, says:

“In order to come within the provision of the constitution of the United
States which declares that no state shall pass any law impairing the obliga-
tion of contracts, not only must the obligation of a contract have been im-
paired, but it must have been impaired by a law of the state, ®* * * Ag
later decisions have shown, it is not strictly and literally true that a law of &
state, in order to come within the constitutional prohibition, must be either in

the form of a statute enacted by the legislature in the ordinary course of legis-
lation, or in the form of a constitution established by the people of the state
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as thelr fundamental law. In Willlams v. Bruffy, 96 U. S. 176, 183, it was
said by Mr. Justice Field, delivering judgment, ‘Any enactment, from what-
ever source originating, to which a state gives the force of law, is a statute
of the state, within the meaning of the eclause cited, relating to the jurisdiction
of this court’ * * * o a by-law or ordinapce of a municipal corporation
may be such an exercise of legislative power delegated by the legislature to
the corporation, as a political subdivision of the state, having all the force of
law within the limits of the municipality, that it may properly be considered
as a law, within the meaning of this article of the constitution of the United
States.”

To the same general effect is the opinion of the supreme court
rendered in Hamilton Gaslight & Coke Co. v. Hamilton City, 146
U. 8. 258, 13 Sup. Ct. 90.

In nght v. Nagle, 101 U, 8. 791, the supreme court, speaking of
a legislative grant of franchise, say:

*“The legislature may exercise this authority by direct legislation, or through
agencies duly established, having power for that purpose. The grant, when
made, binds the public, and is, directly or indirectly, the act of the state. The
easement is a legislative grant, whether made by the legislature itself, or by
any of its properly constituted instrumentalities.”

 And it does not appear why the same reasoning shall not apply
equally in the matter of fixing rates of gas.

The conclusion necessarily follows, under the pleadings in this
case, that the ordinance in controversy is, within the meaning of
the constitutional provision, the law of the state, for the purposes of
the action. If it impairs the obligation of the contract held by
the city, it must be declared invalid. And if the rates therein fixed
are unreasonable, fo such extent as to justify such action, the re-
straining writ of this court must be issued, because of said ordi-
nance impairing contract obligations to whose enjoyment the plain-
tiff is entitled.

Passing now to the consideration of the remaining points of at-
tack made herein by plaintiff, and for the present deferring the con-
sideration of the evidence introduced, we may, without detriment
to plaintiff in this action, eliminate from our inquiry the second
point,—whether the private property of plaintiff is, by the ordi-
riance in question, taken for public use without just compensation.
Indeed, we may pass over so much of argument of counsel on either
side as relates to this point. For, if the ordinance is violative of
the United States constitution as to either of the other two points
(depriving plaintiff of its property without due process of law, or
denying to plaintiff the equal protection of the laws), the ordinance
must be decreed to be invalid in so far as it thus operates. And,
without attempting to particularize, it is apparent from argument
of counsel that counsel upon either side agree in the position that,
‘unless the evidence shall sustain one or both of the two points
named, it would, in this action, fail to sustain that as to the tak-
ing of plaintiff’s property for public use without just compensa-
tion. It is therefore unnecessary to decide, as between conflict-
ing claims herein, whether the constitutional prohibition just stated
could be properly applied in the action. Defendant contends that
“taking of property without due process of law” ig but an equiva-
lent phrase for its “practical confiscation.” In their printed ar-




OAPITAL CITY GASLIGHT CO. ¢. CITY OF DES MOINES. 837

gument, counsel for defendant say, after quoting the provision of
the United States constitution, “Nor shall any state deprive any
person of life, liberty or property without due process of law, nor
deny to any person within its jurisdiction the equal protection of
the laws” (Amendment 14, § 1):

“We understand the foregoing provisions of the constltution to be violated
only when, as applied to the facts in the case, the rate fixed by the council
would afford no compensation whatever, or only a nominal compensation upon
the actual investment,”’

Under the view hereinafter presented of the matters now in
hearing, it becomes unnecessary for us to follow the line of argu-
ment presented by counsel as establishing the foregoing proposi-
tion. The opinions filed by the supreme court have not presented
—at least, in express language—the views held by that court on
the proposition of counsel just quoted. But, if I correctly appre-
hend the argument of counsel, an error is committed when counsel
seek to measure the jurisdiction of this court in this case by the
remarks of the supreme court in regard to the jurisdiction pos-
sessed by them in cases brought into that court by writ of error
from the highest court of a state. Whatever doubt may have ob-
tained, none now exists, under repeated decisions of the supreme
court, that the jurisdiction of that court in the last-described class
of cases is solely where the decision of the state court has been
based on the constitution, statute, or treaty of the United States,
and such decision has sustained the claim that the act or law com-
plained of in the court below was not in violation of the federal
constitution, statute, etc. In other words, the snpreme court does
not sit as a court of errors to review the action of the state court
on matters of general judicial action, nor as applied to whether the
decision of such state court is correct according to the state con-
stitution or the state statutory enactment. But the sole, exclusive
jurisdiction of the federal supreme court, in the class of cases named,
is where there is actually involved in the controversy, and the state
court has based its decision on, some portion of the United States
constitution, statute, or treaty, and that decision has sustained and
upheld, as valid and constitutional, the act or statute which had
been attacked as-unconstitutional. In New Orleans Waterworks Co.
v. Louisiana Sugar-Refining Co., 125 U. 8. 18, 8 Sup. Ct. 741, the
supreme court distinguish and declare how different is their juris-
diction when a case is taken from this court on writ of error. Their
appellate jurisdiction on writ of error from this court, if the case is
reviewable by law, properly taken to that court, is practicglly lim-
ited only by the assignments of error.

Counsel for defendant insist that this court may not pass, in this
cause, on the question of the reasonableness of the rates fixed in the
ordinance in controversy; that, since the citizenship of the parties
is not diverse, this court has not herein the general power, as a court
of equity, with which it would be clothed if the parties hereto were
of diverse citizenship. I do not regard it necessary to follow this
argument to its full length. For manifestly, if a controversy here-
in is pending as to which one construction of this constitution will
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sustain, while a different construction will defeat, the action, then
a constitutional question is presented, which confers on this court
jurisdiction herein, without regard to citizenship of the parties.
This point was considered at some length on the decision herein ren-
dered, sustaining the jurisdiction of the court as against the demur-
rer of defendant attacking the same. Now, when jurisdiction has
thus attached in this court, then any matters which affect the
constitutional questions presented are properly before the court for
consideration. Charges are here directly presented by the plaintiff,
that, by the ordinance in controversy, plaintiff is deprived of its
property without due process of law, and is denied the equal protec-
;cion of the laws. The words of Chief Justice Marshall are here per-
inent:

“The judiclary cannot, as the legislature may, avold a measure because it
approaches the confines of the constitution. We cannot pass it by because it is
doubtful. With whatever doubts, with whatever ditliculties, & case may be
attended, we must decide it, if 1t be brought before us. We have no more
right to decline the exercise of the jurisdiction which is given than to usurp
that which is not given. The one or the other would be treason to the constitu-
tion.” Cohens v. Virginla, 6 Wheat. 264.

Let us gather a few of the expressions of the courts as to what is
included in thie terms “depriving without due process of law,” and
“denying equal protection of the laws.”

In Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. 8, 458, 10 Sup.
Ct. 462, 702, Justice Blatchford, delivering the opinion, says:

“The question of the reasonableness of a rate of charge for transportation by
a railroad company, involving as it does the element of reasonableness, both as
regards the company and as regards the public, is eminently a question for
Judicial investigation, requiring due process of law for its determination. If
the company is deprived of the power of charging reasonable rates for the use
of its property, and such deprivation takes place in the absence of an investi-
gation by judicial machinery, it is deprived of the lawful use of its property,
and thus, in substance and effect, of the property itself, without due process of
law, and in violation of the constitution of the United States; and in so far as
it is thus deprived, while other persons are permitted to receive reasonable
profits upon their invested capital, the company is deprived of the equal pro-
tection of the law.”

Justice Miller, concurring:

“(3) Neither the legislature, nor a commission acting under authority of the
legislature, can establish arbitrarily, and without regard to justice and right,
a tariff of rates for such transportation which is so unreasonable as to prac-
tically' destroy the value of the property of persons engaged in the carrying
business, on the one hand, nor 8o exorbitant and extravagant as to be In utter
disregard of the right of the public for the use of such transportation, on the
other,” =

In Stone v. Trust Co., 116 U. 8. 307, 347, 6 Sup. Ct. 334, 388, 1191,
Chief Justice Waite, delivering the opinion, says:

“From what has thus been said, it is not to be inferred that this power of
lmitation or regulation is itself without limit. This power to regulate is not
a power to destroy, and limitation is not the equivalent of confiscation. Under
pretense of regulating fares and profits, the state cannot require a railroad
corporation to carry persons or property without reward. Neither can it do
that which in law amounts to a taking of private property for public use with-
out just compensation, or without due process of law.”
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In Railway Co. v. Gill, 156 U. S. 657, 15 Sup. Ct. 484, Justice Shi-
ras, delivering the opinion, says:

“This court has declared in several cases that there is a remedy in the courts
for relief against the legislature establishing a tariff of rates which is so un-
reasonable as to practlcally destroy the value of the property of companies en-
gaged in the carrying business, and that especially may the courts of the
United States treat such a question as a judicial ope, and hold such acts of
legislation to be in conflict with the constitution of the United States, as de-
priving the companies of their property without due process of law, and as
depriving them of the equal protection of the laws.”

In Ames v. Railway Co., 64 Fed. 176, Justice Brewer says:

“The idea of reasonableness is justice, and that which is unjust cannot be
reasonable; and, when the strong arm of the legislature is laid upon property
invested in railroad transportation, it must be so laid as to do justice to such
investors. There can be no justice in that which works to such investors a
practical destruction of their property thus invested. It must be borne in mind
that property put into railroad transportation is put there permanently. It
cannot be withdrawn at the pleasure of the investors. Railroads are not like
stages or steamboats, which, if furnishing no profit at one place, and under one
prescribed rate of transportation, can be taken elsewhere, and put to use at
other places and under other circumstances. The railroad must stay, and, as a
permanent investment, its value to its owner may not be destroyed. The pro-
tection of the property implies the protection of its value.”

In Reagan v. Trust Co., 154 U. 8. 397, 14 Sup. Ct. 1047, Justice
Brewer, delivering opinion, says:

*“The courts are not authorized to revise or change the body of rates imposed
by a legislature or commission., They do not determine whether one rate is
preferable to another, or what, under all circumstances, would be fair and rea-
sonable as between the carriers and the shippers. They do not engage in any
mere administrative work. But still there can be no doubt of their power and
duty to inquire whether a body of rates prescribed by a legislature or a com-
mission is unjust and unreasonable, and such as to make a practical destruc-
tion to right of property, and, if found so to be, to restrain its operation.”

And on page 399, 154 U. 8, page 1047, 14 Sup. Ct., the same jus-
tice, in delivering the unanimous opinion of the court, says:

‘“The equal protection of the laws, which, by the fourteenth amendment, no
state can deny to the individual, forbids legislation, in whatever form it may be
enacted, by which the property of one individual is, without compensation,
wrested from him for the benefit of another, or of the public. This, as has
been often observed, is a government of law, and not a government of men;
and it must never be forgotten that, under such a government, with its con-
stitutional limitations and guaranties, the forms ot law and the machinery of
government, with all their reach and power, must, in their actual workings,
stop on the hither side of the unnecessary and uncompensated taking or de-
struction of any private property legally acquired and legally held.”

In Railway Co. v. Dey, 35 Fed. 879, Judge Brewer declared:

“The rule to be laid down is this: That where the proposed rates will give
some compensation, however small, to the owner of the * * * property, the
courts have no power to intertere. Appeal must then be made to the legisla-
ture [in the pending case to the city council] and the people. But, where the
rates prescribed will not pay some compensation to the owners, then it is the
duty of the court to interfere, and protect the companies from such rates.
Compensation implies three things: Payment of cost of service, interest on
bonds, and then some dividend.”

He closes this branch of his discussion in these words, as appli-
cable to the payment of interest on bonds:
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“While, by reducing the rates, the value of the stockholder’s property may
be reduced, in that less dividends are possible,—and that power of the legls-
lature over property is conceded,—yet if the rates are so reduced that no divi-
dends are possible, and especially if they are such that the interest on the mort-
gage debt is not earned, then the enforcement of the rates means either con-
fiscation, or compelling, in the language of the supreme court, the corporation
to carry persons or property without reward.”

But still the question remains whether the matters presented show
the ordinance in question impairs the obligation of the contract, de-
prives plaintiff of property without due process of law, or denies to
plaintiff the equal protection of the laws, so that at this point in the
case a preliminary injunction should issue. In the question just
stated are included so many factors, the application of the general
principles embraced therein so strongly differ, as the peculiar cir-
cumstances and conditions of the cases differ; there is absent any
special, unfailing test or standard of measurement; in short, each
case presented is so largely, and almost wholly, of its own peculiar
kind, and the constitution, congress, and the courts have all failed
to minutely and specifically define these constitutional provisions,
that a court may well approach the matter with great reluctance.
The ordinance in controversy is prima facie reasonable, in the rates
imposed. On plaintiff is the burden of proving the contrary. Un-
less, when the case is finally submitted on the merits, the plaintift
shall have satisfied the court, by a fair preponderance of the proof,
that the rates by the ordinance so fixed, or some of them, are not rea-
sonable, and are so unreasonable as to justify the court in staying
its operation, the decree must be for defendant, and the court must
refuse to interfere with the enforcement of the ordinance. We are
not, at this point in the case, to determine what decree shall pass on
the merits. ~ The action now to be taken may be in harmony with,
or contrary to, the final action; that is, should a preliminary in-
junction now issue, yet the final decree—the decision on the merits
of the case, after evidence has been fully introduced on both sides—
may dissolve this injunction, and find for defendant, that the ordi-
nance is valid and enforceable. While, if the application now pend-
ing for a writ of injunction be denied, yet the final decision on the
merits may decree the ordinance invalid, as to rates therein fixed,
and its enforcement to be stayed. The extraordinary process of the
court—which, if issued, is to stay, until decree herein, the enforce-
ment of the ordinance—may not lightly issue. The court is bound
to assume, until the contrary be proven, that the council of the de-
fendant city have acted with due regard to the rights of the plain-
tiff, and have established reasonable rates. The proof introduced
on the application now to be decided has not been full or satisfac-
tory in many points, or the case might now be submitted for final
decision. It is not the practice, nor is it expected, that the proof
submitted on the application for a preliminary writ shall ful-
fill all the requirements of the proof to sustain the decree and the
permanent writ. If, on the showing now made, the case presented
is such that, were the same convincing judgment present at the
final hearing, the writ would be decreed, and the preliminary writ is
found necessary for plaintiff’s protection meanwhile, such writ may
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fssue. This is a statement of largest generality. But, as in all
such statements, there are many qualifying exceptions and particu-
lars. If the writ shall not issue, will plaintiff suffer irreparable in-
jury? Taking the attitude of the two parties to the suit under the
showing now made, how are the two before the court, as to egultles,
looking at their respective situations if the writ shall, and if it shall
not, now be ordered? I think I am safe in saying that the court
must be pressed by the proof into finding the preliminary writ neces-
sary to prevent grave and practically irreparable injury to the plam-
tiff, or the preliminary writ will not issue against the opposition of
defendant, however strong the showing. DBut the partles_wﬂl be
remitted to the decree for settlement and adjudication therein of all
matters involved in the suit. In this case the plaintiff has some
2,500 consumers. Of these, at time of hearing the evidence on pend-
ing application, only 17 had refused to pay to the plalnt}ff the old
rates. Since then,according to the affidavit filed by plaintiff, though
filed without leave, and out of time, the number has risen to 229 re-
fusals, with 144 offering to pay the ordinance rates. Defendant has
been given no opportunity to meet the statement of this last affida-
vit, but the tendency therein shown to refuse to pay old rates, we
may safely assume, will probably result in increasing refusals to pay
in excess of the new ordinance rates until this cause is decided.
How shall the reasonableness or unreasonableness of the ordinance
rates be determined? By what test or standard is this fact to be
decided? Counsel radically differ in the views presented on this
point in the forcible and elaborate printed briefs presented, aggre-
gating over 300 pages. Mr. Justice Brewer, in Ames v. Railway Co.,
supra, when speaking of rates for transportation of freight on that
railway, says:

“What is the test by which the reasonableness of the rates is determined?
This is not yet fully settled. Indeed, it is doubtful whether any single rule can
be laid down applicable to all cases. If it be said that the rates must be such
as to secure to the owners a reasonable per cent. on the money invested, it will
be remembered that many things have happened to make the investment far
in excess of the actual value of the property,—injudicious contracts, poor en-
gineering, unusually high eost of material, rascality on the part of those engaged
in the construction or management of the property. “1hese and many other
things, as is well known, are factors which have largely entered into the in-
vestments with which many railroad properties stand charged. Now, if the
public was seeking to take title to the railroad by condemnation, the present
value of the property, and not the cost, is that which must be paid. In like
manner, it may be argued that, when the legislature assumes the right to re-
duce, the rates so reduced cannot be adjudged unreasonable, if, under them,
there is earned by the railroad a fair interest on the actual value of the prop-
erty. It is not always easy to determine the 'value of railroad property, and, if
there is no other testimony in respect thereto than the amount of stock and
bonds outstanding, or the construction account, it may be fairly assumed that
one or the other of these represents it, and computation as to the compensatory
quality of rates may be baséd upcn such amounts. In the cases before us,
however, there is abundant testimony that the cost of reproducing these roads
is less than the amount of the stock and bond accounts, or the cost of con-
struction, and that the present value of the property is not accurately repre-
sented by either the stock and bonds, or the original construction account.
nevertheless, the amount of money that has gone into the property—the actual
investment, as expressed, theoretically, at least, by the amount of the stock
and bonds—is not to be ignored, even though such sum-is far in excess of the
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present value, It was said In the case of Reagan v. Trust Co., 154 U. 8. 412,
14 8up. Ct. 1059: ‘It is unnecessary to declde, and we do not wish to be under-
stood a8 laying down as an absolute rule, that in every case a fallure to pro-
duce some profit to those who have Invested their money in the building of a
road is conclusive that the tariff is unjust and unreasonable. And yet justice
demands that every one should recelve some compensation for the use of his
money or property, if it be possible, without prejudice to the rights of others.’ ”

In the case at bar, the proof shows the capital stock of plaintiff
to be $300,000, and outstanding bonds $200,000. The amount of
cash invested in the entire plant,—I now refer, as T have heretofore
referred, to the gas plant alone, eliminating entirely the electric
plant,—in the entire gas plant, as shown by the construction ac-
count of. the company, appears a cash investment of $466,532.93, and
patent rights purchased of $172,096.94, aggregating $600,000. None
of the experts place the cost of reproducing the plant at a sum equal
to the stock and bonds. The bonds outstanding were issued almost
entirely in payment of certain patent rights which were sold to the
gas company. The proof shows that a part of those patents—the
exact part is not shown—has expired, so that their present value
to the gas company is greatly below the amount of outstanding
bonds. Whether, at the time of the purchase of these patent
rights,—that is, the right to use the improvements secured by the
patents,—the value of the patents to the gas company was properly
measured by the bonds given for such purchase, is not fully ap-
parent, but the testimony strongly tends to show that at least it
was then 80 regarded by the parties to the transaction. Yet the
circumstances surrounding such transaction have this peculiarity:
A Pennsylvania corporation, known as the United Gas Improvement
Company, is the owner or manager of a large number of gas plants
at different points in the United States, the plaintiff being one of
that number. The patents were sold by the United (as Improve-
ment Company to the plaintiff. While this fact does not ¢f itself
impart to the transaction any fraud or bad faith, it nevertheless
suggests and demands a more searching inquiry into the details,
and a more careful weighing of the facts involved. As to the
consideration of such bonds,—I mean, the consideration which is
proper to be here considered, and included in the value of this gas
plant at present, or on which interest is to be allowed,—the proof
does not satisfy me, Such of the bonds as were issued in pur-
chase of patents now expired cannot here be considered, in the
attempt to ascertain the basis on which the reasonableness of rates
is to be determined, for those patents have now no market value,
And if more was originally paid for such expired patents than at
the time of their purchase was justified by their importance to
plaintiff, and by the length of life they then possessed, an element
thereby enters into the loss column of plaintiff’s profit and loss
account, and is not now to be considered as an active element in
fixing reasonable rates. Besides, the proof is that these bonds were
issued in purchase of “all the patents that the United Gas Improve-
ment Company owns”; not alone the “patents in use in the city of
Des Moines,” but also “whether used in this city or elsewhere.” Tes-
timony of Lillie (interrogatories 24, 25, 29). So that, confessedly, a
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part of the bonds was issued for patents not used at all by plaintiff.
Manifestly, these should not be included in arriving at the basis we
are now seeking. Nor should there be included any amounts ex-
pended or -investments made by plaintiff in its attempt or experi-
ment, however laudable these attempts may have been, to supply
fuel gas to the citizens of Des Moines, and which were expended
or invested in directions not now required, or not properly service-
able for the company’s present uses. These must be laid aside,
among any other unprofitable investments in the history of the
company. These may evidence the creditable desire of the company
to keep its works fully abreast with progressive idea of gas making.
But they are now of no market value. In other words, the court
may not now regard the rates as properly to be increased above
what would otherwise be reasonable for the purpose of allowing
plaintiff to recoup losses heretofore incurred in any unfortunate or
unprofitable investments it has made, or to charge and receive in-
terest on losses thus incurred. In this connection I wish to say that
the proof presented on the hearing fully absolves the plaintiff from
any rascality on the part of those engaged in the construction or
management of plaintiff’s property. Having quoted from Justice
Brewer, wherein he has used those words, it is but just to plaintiff
to state that the proof, without contradiction, shows no presence
of dishonest methods or management in plaintiff’s business methods
or affairs, but, on the contrary, an honest and most creditable busi-
ness management. In the opinion delivered by Justice Brewer in
the case last quoted from (Ames v. Railway Co.), the learned jus-
tice, after having considered at some length different elements
claimed to be legitimate factors in the basis from which the rea-
sonableness of rates was to be determined, says (page 178):

“Considerations such as these compel me to say that [ think there is no hard
and fast test which ean be laid down to determine in all cases whether the
rates prescribed by the legislature [city council] are just and reasonable. Ob-
viously, however, the effect of the reduction upon earnings is the first and
principal matter to be considered.”

Perhaps the factors which affect the question of earnings—that
is, the reasonable cost of manufacture, etc., as applied to income—
are not more difficult in this case than generally may be anticipated
in like cases. But, between the extremes of the expert testimony
introduced on either hand, we have here irreconcilable differences.
The cost of manufacture involves many matters wherein this dif-
ference of judgment will arise, however honest the expert, and his
attempt at unprejudiced opinion, for the basis of the opinions on
either hand are from radically differing standpoints of view. Under
the proof presented, the plant is ih excellent ccndition and efficiency,
and the cost of its reproduction appears to be the substantial equiv-
alent of its value. The estimated cost of reproducing the present
gas plant of plaintiff varies, under the proof as presented by the
company, from about $450,000 to $500,000. Some proof has been
introduced by defendant which places the cost of erecting a plant,
laying the mains, and placing the plant in same operative condition
in which plaintiff now is, at about $330,000. The evidence, without
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contradiction, shows that the plant, under present management,
ig in excellent condition. Some criticism appears as to whether
plaintiff has thrown a proper share of the expense upon the
electric light company, which offices with plaintiff, has its works
on plaintiff’s real estate, and, to a considerable extent, is of-
ficered and managed by the same persons as plaintiff. But I
gee little cause of complaint in this respect. Apparently, the ac-
counts of the two concerns are kept separate, and each charged with
fts own expense. Except as to a charge—not shown to be made,
but which should be made—for use of plaintiff’s real estate by the
electric light company’s works, no improper or unfair element
appears, as between these two plants. Defendant insists that a
part of the present gas plant is not only unnecessary for present
use in supplying gas in Des Moines, but also for probable use in
the near future, and that that part of the plant devoted (o manu-
facture of coal gas should not be included in any computation for
determining the money value, or in any basis used for determining
on what plaintiff may rightfully ask income or profits. The fact
that plaintiff has at Des Moines, in operation, two distinct or sepa-
rate parts of its gas plant,—one for manufacturing coal gas, the
other for water gas,—has served to increase greatly the difficulties
attending a decision of this matter. If I remember rightly, all
the witnesses agree that, the coal-gas plant having been erected and
being on the plaintiff’s ground, they would not recommend its de-
struction. There exists a marked difference of opinion among the
experts as to whether, if erecting a new plant, they would advise
such coal-gas plant to be included.as a part of it. The trend of
proof is to the effect that the later-built plants are almost exclu-
sively for the manufacture of water gas. But on this point I am
not satisfied that it would be improper to include the coal-gas plant,
and therefore, for present hearing, retain it as a part of the property
to be considered in our calculations as to rates. But its retention
complicates the decision herein, for there is thus retained an ele-
ment whose exclusion would take with it many obstinate and per-
plexing questions. Returning to the attempt to ascertain the cost
of present reproduction of plaintiff’s gas plant, or rather of a gas
plant which shall be equally efficient and capable in supplying gas
to the defendant and its citizens, and examining the proof for that
purpose as introduced by plaintiff and defendant, I conclude that
suitable and proper real estate could be obtained, and such plant
erected, mains laid, ete., with same efficiency to meet demands of
the city as that now possessed by plaintiff, for $400,000. The experts
sworn on plaintiff’s behalf have varied in their figures from about
$450,000 to about $500,000. From these estimates must be taken that
part of the present plant which was used for fuel gas, and is now
not available for present use; also, the overestimate by them made
on the real estate; and also making allowance for storage capacity
on the holder last erected beyond what seems, under present circum-
stances, profitably necessary. On the whole proof, I reach the
conclusion above announced. The profit and loss statement intro-
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duced by plaintiff for the years 1891 to 1894 shows that plaintiff
received for gas supplied as follows: 1891, $1.50 per 1000 feet;
1852, $1.55 per 1,000 feet; 1893, $1.59 per 1,000 feet; 1894, $1.56
per 1,000 feet. By reference to this statement for 1894, it will be
noticed that plaintiff has charged, as against the gas used by itself,
almost 694 cents per 1,000 feet. I am not authorized, under the
proof as to its cost, to assume that this rate was so taken by plain-
tiff because it regarded that as the actual cost per 1,000 of the gas
used by it. But I am not advised why the charge for this gas is
thus made. Making allowance for the proportionate discount as
gshown in such statement, it will be seen that the remainder of gas,
—that supplied to city and citizens,—as shown in this 1894 state-
ment, brought to the plaintiff the net rate per 1,000 of $1.57. By
thus charging gas used by plaintiff at the same rate as that supplied
to city and citizens, the average rate obtained for gas supplied would
be increased by something over 1 per cent. additional.

We now turn to the cost of making and distributing gas. Here
we have the proof by plaintiff, based on its statement of actual
expenditures, showing the cost as follows: 1891 $1.056; 1892, $1.15;
1893, $1.23; 1894, 93 cents. Plaintiff insists that the cost (93 cents),
as thus shown in the last year named, cannot be taken as a correct
basis for the future, because, as it is claimed, of that year’s un-
usually low cost of materials which enter into the manufacture of
gas. Plaintiff insists that the correct average, as to cost of gas
hereafter, would be the average of these four years, or $1.09 per
1,000 feet. It may be conceded that there appears no full and
satisfactory explanation for the dropping from $1.28 in 1893 to 93
cents in 1894. Perbaps one of the reasons may be found in the
affidavits of Manager Pratt and Foreman Pugh, and in the tables
presented as to the results accomplished under Foreman Pugh’s
gupervision. Certain it is that better results have been accom-
plished than theretofore seemed possible. The proof fails to show
such reductions in material as thereby to account for this decrease
in cost to plaintiff for that year. I may here say that all the expert
witnesses—even those who testified at the instance of defendant—
testify to the manifest ability and efficiency, and the apparent
economy, of Mr. Pratt’s management. I am not inclined to include
in this hearing for the writ, as one of the proper elements relat-
ing to cost of gas, the rental of land paid by plaintiff for that part
of the real estate on which plaintiff holds a purchase option, but
which was not actually and properly occupied by plaintiff in the
operation of its gas plant. This rental has been included by plain-
tiff as one of the expenses, in arriving at the cost of gas as it has
given it. While it may be, as claimed, good business policy on part
of plaintiff to hold this land under the present option, looking to its
purchase hereafter in the growth of the plant, I question whether
plaintiff may at this time rightfully insist that this rental shall be
placed among its proper expenses, in estimating which proof is not
clear but that a small portion of this land was actually and neces-
garily occupied by plaintiff in operating its gas plant. But I am
uot able to determine from the proof what part and value, if any,
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was thus occupied. This rental, as given in plaintiff’s proof, was in
1891 and 1892 $2,502.95; in 1893, $2,428.76; and in 1894, $2,184.91.
If these items are disallowed in gross, such disallowance would re-
duce the actual cost, as given by plaintiff, nearly 5 cents per 1,000
feet in 1891 and 1892, and nearly 4 cents in 1894; thus bringing
the cost, in plaintiff’s proof, to $1 (about) in 1891, and to 89 cents
(about) in 1894.

Turning to the testimony of the experts who testified on behalf of
plaintiff as to what, in their judgment, is, or should be, the actual
cost in Des Moines of manufacturing and distributing gas, we have
the following results: Butterworth, 88 to 94 cents per 1,000 feet;
Cowdery, 90 to 98 cents per 1,000 feet; Harper, 90 to 95 cents per
1,000 feet; White, 90 to 95 cents per 1,000 feet; Faber, 90 to 95
cents per 1,000 feet; Wallbridge, 90 to 95 cents per 1,000 feet;
Chollar, 92 to 96 cents per 1,000 feet. ' I will not attempt recapitula-
tion of the evidence of other witnesses, who placed the cost yet
lower (some of that evidence bears marked indication of mere specu-
lation on the subject), but will, for present purposes, take 90 cents
as the cost per 1,000, in the belief that, under the proof thus far
presented, this will be sustained as a fair estimate, and as not below
the cost. The proof introduced by plaintiff shows that about 70 per
cent. of the gas sold by it was at illuminating gas rates, and about
30 per cent. at fuel gas rates. Applying this percentage to the net
rates of the 1895 ordinance, we have each 1,000 feet of gas bringing
$1.21 per 1,000 feet. At a cost of 90 cents per 1,000, there will
remain 31 cents per 1,000 of profit, or, at the output for 1894, a
profit of $17,546. If we now take the cost of reproduction of plain-
tiff’s gas plant, as hereinbefore found, the per cent. of profits on
output for 1894, at the 1895 ordinance rates is .0438, or 41 per cent.
on cost of reproducing such plant. Under the present state of the
proof, I am not satisfied that any allowance should be made on the
present hearing for interest on outstanding bonds. The evidence
hereafter presented may convince me that thig interest, or some
part thereof, should be included, in determining what are reasonable
rates herein.

It is insisted by defendant that the reduction in price of gas
will work a corresponding and large increase in amount consumed,
resulting in increase of net profits as well. That some increase in
consumption: will follow reduction in price, plaintiff admits, but
insists that there is no basis for believing such increase will be
large, or that the net profits will-increase at all. 'What will be the
amount or per cent. of increase in consumption, and whether any
increase in profits will result from reduction of rates, is, and must
at present be, an uncertain matter. In Railway Co. v. Wellman,
143 U. 8. 343, 12 Sup. Ct. 400, Mr. Justice Brewer inquires:

“Must it be declared, as matter of law, that a reduction of rates necessarily
diminishes income? May it not be possible—indeed, does not all experience
suggest the probability—that a reduction of rates will increase the amount of
business, and therefore the earnings? At any rate, must the court assume that
it has no such effect, and, ignoring all other considerations, hold, as a matter
of law, that a reduction of rates necessarily diminishes the earnings?”
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The same learned justice, in the opinion rendered by him on this
circuit, as circuit judge, in Railway Co. v. Dey, 35 Fed..881, when
speaking of the application in that case of the possible increase of
business as following reduction of rates, uses this language:

“Again, it is said that it cannot be determined in advance what the effect of
reduction in rates will be. Oftentimes it increases business, and who can say
that it will not in the present case so increase the volume of business as to
make it remunerative,—even more so than at present? But speculations as to
the future are not guides for action. Courts determine rights upon existing
facts. Of course, there is always a possibility of the future; but the only fair
judicial test is to apply the rates to the business that bas been done in the
past, and see whether, upon that basis, such rates will be remunerative, or will
compel the transaction of business at a loss.”

After all, there can be but one certain method of ascertaining the
effect of reduction of rates, and that is the test of experience.

In plaintiff’s opening argument, on page 43, appears a table where-
in counsel bhave attempted to apply to a possible increase in busi-
ness the rates of the 1895 ordinance, as affecting the receipts by the
company therefor. Therein is shown a probable reduection in cost
per 1,000 feet, as incident to such increased business. Let us take
that part of the table, and, instead of placing the cost per 1,000
feet at plaintiff’s figures (which are 95 cents), for present consump-
tion, start our table at 90 cents, as above found, and thereafter re-
ducing cost, as consumption increases, the same number of cents
per 1,000 as reduced in such table, and we have the following as a
result:

Per cent. af-
Proflt, Per cent. on s
Output. pggs& slf]‘;ié]eg per cent.| Amt. Cost of Ig‘i" cﬁ’fé}g}ﬁ
M * | per M. Reproduction. 000 Bonﬁs 4
66,600,000 $ 00812 St $17.546 043 - 018
65,000,000, 3 &5 121 .88 23,700 069~ 034
75,000,010, .81 121 .40 80,000 0756 Kil3
85,000,000 R 1.21 44 87,400 0934 068 -
95,000,000 .74 1.21 47 44,750 14 086

This is the result most nearly approaching accuracy at which I
have been able to arrive, under the proof presented. I realize that,
of necessity, any result, attempted as accurate, must largely rest on
probabilities, many of which may easily change, and many, if not
all, of which, are shifting factors. But, taking 1he entire proof, I
can do no better at this time. It may be here stated that the proof
shows that, during the 20 years in which plaintiff has operated its
gas plant, there has been paid in dividends, and in interest on
bonds, less than $50,000. Apparently, what profits beyond that
amount have been realized from the business have been applied to
the building up of plaintiff’s plants. Were this the final hearing of
this case, and time had proven my computation accurate, and that
‘the increase in consumption had not proportionately and profitably
grown in response to decrease in rates, but that substantially the
consumption was as now,'I should be strongly inclined, with my
present view of the law and the facts, to grant a permanent in-
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junction, if plaintiff be found entitled to include interest on bonds.
There has -been invested of cash (so the proof shows), in this gas
plant, $466,522.93. In this amount is included nothing relating to
the electric light plant, nor any part of the bonds which were
given for the right to use gas patents. If these bonds are included,
the investment in the gas plant amounts to $641,974.73 according to
the proof. And considered from any standpoint of business enter-
prise, with the risks attending the business, the depreciation natu-
rally occurring to the plant, the repairs which must constantly be in
progress, the possibility (always imminent in a business enterprise
such ag this) of some invention or new process being found which
would manufacture some satisfactory illuminant so cheaply as to
make further operation of the plant financially impracticable, and
the many other matters which must occur to a business mind when
considering this gas plant as a financial investment,—all these
strongly impress my mind that the per cent. of profit shown by the
above table (assuming that interest on the $200,000 bonds should
be paid) is not what plaintiff is entitled to under equal protection
of the laws with other like business enterprises generally, and that
compulsory rates, which only permit charges affording no larger
returns, and when the business is carried on with all practicable
prudence and economy, are not reasonable rates, and are not com-
pensatory, within the meaning of the term “compensation,” as that
term is used and construed in the decisions which are binding au-
thority on this court. It will be observed, also, that the figures
above tabulated do not provide any opportunity for realizing from
the business a sinking fund, or other means with which to provide
for payment of the principal of the bonds when these shall mature.
The language of Justice Brewer, above quoted, is pertinent in this
connection: “The idea of reasonableness is justice, and that which
is unjust cannot be reasonable” Had plaintiff, in any manner,
apparently sought to conceal any items pertaining to its business,
which to defendant seemed material in this hearing, there might be
some reason for doubting the correctness of the computations above
made.. But so far as seemed material to plaintiff, and so far as
defendant asked, the entire business and accounts of plaintiff were
opened up for 1nvest1gatlon and consideration from its commence-
ment of business, in 1876, to the date of the hearing. But we have
not yet reached the final heamng in the case. What is now uncer-
tain may, by the time of final hearing, become certain and convin-
cing.” Possibly, the result thus obtained may be contrary to present
appearances. Opportunity, meanwhile, will probably be offered to
definitely determine the working out of the ordinance in practice, in
its business application. The test of experience—the most supreme
test—may have been applied. As to the propriety of this test, Mr.
Justice Woods in the case of Tilley v. Railroad Co., 5 Fed. 662,
when speakmg of a hearing before him in an apphcatlon for i m]unc-.
tion against the enforcement of rates fixed by a rallroad commis-
sion, says:

“The officers of the railroad company declare that the rates fixed by the
commission will so reduce its income that it will not suffice to pay the running
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expenses of the road and the interest on the bonded debt, leaving nothing for
dividends to its stockholders. "The railroad commissioners assert that thelr
schedule was framed to produce eight per cent. income on the value of the road,
after paying cost of maintenance and running expenses. Which view is the
correct one, it is impossible to decide from the evidence submitted. There is,
however, a conclusive way—and it seems to me it is the only one—by which
this controversy can be settled, and that is by experiment. A reduction of
railroad charges is not always followed by a reduction of either gross or net
income. It can soon be settled which is right—the railroad company’s officers,
or the railroad commission—in their view of the effect of the commission’s
tariff of rates, by allowing the tariff to go into operation.”

This language is quoted by Judge Brewer (Railroad Co. v. Dey, 38
Fed. 664) on a hearing before him upon an application for a prelim-
inary injunction in this state against a tarifl of rates prescribed by
the railroad commissioners of Iowa. Judge Brewer, after making
the quotation, adds:

“While quoting this language as applicable hereto, I do not indorse it as of
universal application, but only under the circumstances of the present case.
Where the effect of the rates is doubtful, with a probability that they will
prove compensatory, and the amount of business to be thereby affected is com-
paratively small, I think the courts may well wait for the test of experience.
Influenced by these considerations, I am led to refuse the preliminary injunc-
tion, and to set aside the restraining order heretofore entered. It may well be
that by the time this case comes to a final hearing the test of experience will
have solved some of these matters, and it may be clear—as now seems probable
—that the rates imposed by this last schedule are compensatory, within the
rule laid down in the prior opinion, in which case an injunction cught not to
issue, or clear that they are not compensatory, in which case, beyond any
doubt, in my mind, a final and permanent injunction cught to be granted.”

Is there, from the proof herein, such danger to plaintiff—such
showing of irreparable injury to plaintiff—as to require that the
preliminary writ shall issue? Taking the situation of plaintiff and
defendant, where are the pressing, the controlling, equities? Plain-
tiff, at furthest, will receive within 40 cents per 1,000 feet of the
prices heretofore received. According to the proof as now present-
ed, plaintiff will pending this suit receive some profit. It is not com-
pelled, as were plaintiffs in the Reagan and Ames Cases, to perform
its business at ruinous or destructive rates, and without any com-
pensation. The final hearing herein need not long be delayed, with
a decision had on the merits, upon all the evidence that may be
presented.

I have not attempted to notice herein all the points argued or
pressed by counsel. Were I to attempt such presentation, this opin-
ion, already too lengthy, would be greatly prolonged. I have given
to the consideration of this application much time and study,
through different methods of computation as to the items involved.
About 10 days were occupied with the matter at the oral hearing
in last August. The printed briefs of counsel were received after
I had entered upon the fall sessions of this court, in September.
These sessions continue, without interruption, until in December.
I have devoted the past three weeks to the investigation of the
proof and law presented, to the exclusion of other pressing official
business. The nature of this case not only justified, but required,
this exclusive and unremitting attention. The proof consists of
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many hundreds of typewritten pages, with numerous tabular ex-
hibits. The presentation by counsel of the facts and principles of
law involved has been unusunally thorough and complete, and con-
sistent with the important financial and public interests involved,
and as would have been confidently expected from the eminent legal
standing and recognized ability of counsel representing the parties.
If the court has erred in the conclusions reached, certainly such
result cannot be charged to failure of counsel in presenting the case.
I do not find in the proof presented and conclusions reached herein
such showing as, when opposed to the prima facie proof of reason-
ableness of rates which accompanies and must be given to the ordi-
nance, requires or justifies the issuing of a preliminary injunction.
Accordingly the application for a preliminary injunction is denied,
to which plaintiff excepts.

N PRESTON v. FINLEY, Comptroller.
(Circuit Court, W. D. Texas. March 9, 1896.)

1. EqQuiTY PLEADING—DEMURRER AND PLEA—CERTIFICATE AND AFFIDAVIT.

Demurrers which are unsupported either by certificate of counsel or
affidavit of the party, as required by equity rule 31, must be disregarded,
but they may be considered as grounds of objection to granting a pre-
liminary injunction prayed for.

2 CoNsTITUTIONAL LAW—L1BERTY OF THE PrESS—TAXING BALE OF NEWSPAPERS,

The act of the Twenty-Fourth legislature of Texas which provides for
levying a tax on the occupation of selling the Sunday Sun, the Kansas
City Sunday Sun, or other publications of like character, is not in con-
travention of article 1, § 8, of the state constitution, relating to the liberty
of the press, or of article 8, § 2, relating to uniformity of taxation. Thomp-
son v, State, 17 Tex. App. 263, and Baldwin v. State, 8 8. W. 109, 21 Tex.
App. 591, followed,

8. SAME—TITLES OF LAWS.

The subject of the sald act 1s sufficlently expressed in its title, within
the requirement of article 3, § 85, of the state constitution.

4. SAME.

The provision of article 1, § 10, cl. 2, of the constitution of the United
States, that no state shall, without consent of congress, lay any Imposts
or duties on imports, ete, does not apply to articles brought into the
state from a sister state. Woodruff v. Parham, 8 Wall, 136, followed.

b. SBAME—INTERSTATE COMMERCE—NEWSPAPERS.

Newspapers are subjects of commerce, within the meaning of the pro-
vision in the constitution of the United States relatlng to cummerce be-
tween the states.

8. Bame.

The Texas statute imposing an occupation tax of $500 upon every per-
son, firm, or assoclation engaged In selling the Sunday Sun, the Kansas
City Sunday Sun, or other publications of like character, being applicable
to all persons, whether residents of the state or not, engaged in selling
“publications of like character” with those specifically mentioned, is not
a discriminf.tion either against the person or the property of the owners
of the publications named, and i8 therefore not invalid as a regulation of

interstate commerce. :

This bill, duly sworn to by H. L. Strohm, Esq., one of the attorneys
of complainant, was brought by Henry L. Preston, a citizen of the
state of Missouri, against the comptroller of public accounts of this




