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which the grant to the railroad company attached. It might be
difficult to maintain that a pre-emptor who goes to the local land
office for the purpose of making proof in support of his claim, and
is denied by the officers that right, upon the ground that the land
is within a grant to a railroad company, and that he has lost it,
can be properly held to have voluntarily abandoned his claim, even
though, under such circumstances, he afterwards enters as a home-
stead another tract; but we think it unnecessary to determine
whether Flett intended to abandon his pre-emption claim, or wheth-
er he abandoned and forfeited it by entering, in September, 1874,
as a homestead, another piece of public land. The controlling fact
is that at the time of the definite location of the plaintiff’s road,
opposite which the land in controversy is situated, there was on
the record of the local land office Flett’s declaratory statement,
which had not been altered, amended, canceled, or set aside; and
that fact operated to except the land in respect to which the claim
existed from the grant to the railroad company.

The principle applicable to the case is thus summed up by the
supreme court in the case of Whitney v. Taylor, supra:

“When on the records of the local land office there is an existing claim on
the part of an individual under the homestead or pre-emption law, which
has been recognized by the officers of the government, and has not been can-
celed or set aside, the tract in respect to which that claim is existing is ex-
cepted from the operation of a railroad land grant containing the ordinary
excepting clauses, and this notwithstanding such claim may not be enforce-
able by the claimant, and is subject to cancellation by the government at its
own suggestion, or upon the application of other parties. It was not the
intention of congress to open a controversy between the claimant and the
railroad company as to the validity of the former’s claim. It was enough
that the claim existed, and the question of its validity was a matter to be
settled between the government and the claimant, in respect to which the
aatih;‘%%d company was not permitted to be heard.” 158 U. 8. 92, 93, 15 Sup.

Judgment reversed, and cause remanded for further proceed-
ings not inconsistent with this opinion.

GLENS FALLS NAT. BANK v. CRAMTON.
(Circuit Court, D. Vermont. March 9, 1896.)

1. ABATEMENT—ACTION AGAINST STOCKHOLDER.

It is not a good plea in abatement, in an action against a stockholder
in a corporation, based on a statute providing that the stockholders shall
be personally liable for the indebtedness of the corporation, beyond their
stock, to an amount equal to the par value of their stock, to allege merely
that there are many other stockholders besides the defendant, and many
other creditors besides the plaintiff, without alleging any interest in any
one else in the plaintiff’s cause of action, or that others are jointly liable
with the defendant.

2. SaME.

Nor is it a good plea in abatement to such an action that the claims of
the plaintiff are so involved with the claims of others that relief for all
must be had in equity,
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WHEELER, District Judge. The charter of the Vermont In-
vestment & Guaranty Company provides:

“Sec. 9. This corporation shall not transact business until at least twenty-
five thousand dollars ($25,000) of its capital stock hus been actually paid in;
and no part of the capital stock shall be withdrawr so long as the corpora-
tion has any unpaid or outstanding indebtedness or liability; and for any in-
jury or damage coming to any person or party from a violation of the pro-
visions of this act, the stockholders shall be personally liable, and such injury
or damage may be recovered by such person or party in an action on the
case, founded on this statute, and the stockholders shall be personally liable
for the indebtedness of the corporation beyond their stock, to an amount equal
to the par value of their stock.” Laws Vt. 1884, No. 193.

This suit is brought by the plaintiff, as a creditor, against the
defendant, as a stockholder, upon the last clause of this section of
that statute. The defendant has pleaded in abatement that there
are 3,000 shares of stock, of $100 each, held by 146 persons, and
many other creditors, with dues amounting to $800,000; that the
corporation is in the hands of a receiver of the state court, with
whom the plaintiff has filed this claim; and that the cause of ac-
tion, if any, accrued in equity, and not at law. “Wherefore he prays
judgment if the court here will take further cognizance, or sustain
the action aforesaid.” The plaintiff has replied that the unsecured
debts are less than $300,000, and the defendant has demurred.

Ordinarily, a replication to a plea in abatement would be of no
use; for, as the plea must be certain to a certain intent in every
particular, whatever would save the suit should be negatived, and
the omission of it would be fatal to the plea. But when a repli-
cation to such a plea is filed, and demurred to, the demurrer, of
course, reaches back to the plea, and tests it. This plea is not a
plea to the ability of the plaintiff to sue alone, for there is no al-
legation of any interest of any one else in the plaintiff’s cause of
action; neither is it a plea of nonjoinder of defendants, for there
is no allegation that others are jointly liable with the defendant;
and, if the plea could in any wise be said to be well founded for
such defect of parties, it might be cured under the practice of the
state, adopted here, by adding the parties lacking. St. Vt. § 1180.
That the plaintiff has a remedy in equity against the defendant
which would include this cause of action can be no ground for
abating this suit, for whether the plaintiff can maintain the action
or not is to be tried in the action, and not elsewhere, on a plea to
the merits, and not in abatement.

The argument of the demurrer has not, however, proceeded upon
the ground that the claim of the plaintiff alone against the de-
fendant alone is cognizable only in equity, but rather upon the
ground that it is so involved with the claims of others that relief
for all must be had in equity. If this ground is well founded, and
goes s0 far as to show that the plaintiff has no right of action at
law against the defendant, it is matter in bar, and not in abate-
ment, and should be so pleaded. It, then, is of the gist of the




736 FEDERAL REPORTER, Vol, 72,

action to be tried on the merits, and the suit must be retained for
the trial. If not, the right of that trial would be denied.

But the broader ground of the plea seems to be that equitable
rights of ether creditors and liabilities of other stockholders are
involved, and cannot be tried here in this proceeding. If there are
other such rights and liabilities arising out of the situation, they
cannot oust nor affect the jurisdiction of this court to try this
case, without being brought forward and set up by some appro-
priate proceeding in equity, for that purpose. A plea in abate-
ment is wholly inadequate to that end. The right of the plaintiff
to maintain this action at law as against any legal defense must
be tried in the action itself. The equitable rights of the defendant,
not amounting to a legal defense, or of others, must be asserted,
if any, in equity, and not in this mode here. The plea is there-
fore bad as a plea in abatement; the replication is good for such
a plea; and the demurrer must, in this view, be overruled.

Demurrer overruled, replication adjudged sufficient, and plea in-
sufficient; defendant to answer over.

NORTHERN PAC. R. CO. v. McCORMICK.
(Circuit Court of Appeals, Ninth Circuit. February 10, 1896.)
No. 2286.

1. PusLic LaxDps—DzroisioNs 0F LAND DEPARTMENT—EFFECT OF PATENT.

The decisions of the land department in contested cases are conclusive
only as to matters of fact within their jurisdiction, and a patent is not
evidence of title to land which was not subject to disposition by the
United States; but the guestion whether land included within a patent
was, at the time of the issue thereof, a part of the public domain, or sub-
ject to such disposition, is always open for consideration.

2 SamE.

The N. R. Co. brought an action of ejectment to recover a parcel of
land within the limits of a grant to it in aid of the construction of its
road. The incorporation of the company, the grant by congress, the fil-
ing of the maps of the route, in accordance with the terms of the grant,
and the fact that the land in question was within the limits of the grant,
were alleged in the complaint, and admitted by the answer. The com-
plaint also alleged that, on the day of the location of the road, the land
was public land, not sold or otherwise appropriated. This was denied
in the answer, which alleged that, from a time prior to the grant to the
railroad company, the land had been occupied and improved by the de-
fendant and those from whom he derived title. This was denied by plain-
tiff's reply. The answer also alleged that, at a time subsequent to the
location of the road, the defendant applied to the land ofiice to file his
pre-emption on the land; that the railroad company disputed his right to
do so, and a contest followed, which was carried up, by appeals, to the
secretary of the interior, who held that the defendant was entitled to the
land, and a patent was thereafter issued to him therefor. These allega-
tions were not denied by the plaintiff’s reply, and thereupon judgment
was given for the defendant on the pleadings. Held error, since the ad-
judication of the land department and the issue of the patent were insuf-
ficient to overcome the presumption in favor of the title of the railroad
company.




