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ervation of its material fiber. 'While continued operation is thus
necessary to the preservation of the property, it is greatly embar-
rassed by this litigation, and the good-faith interest therein of all
parties will be promoted by a speedy sale binding on all. It was
necessary “that there should be declared the fact, nature, and ex-
tent of the default which constituted the condition of the breach of
the mortgage, and which justified the complainant in filing his bill
to foreclose it, and the amount due on account thereof, which
* * * the mortgagor is required to pay within a reasonable time,
to be fixed by the court, and which if not paid a sale of the mort-
gaged premises is directed.” Railroad Co. v. Fosdick, 106 U. 8. 47—
70, 1 Sup. Ct. 10. But it is not necessary, and often is not prac-
ticable, to exactly and minutely adjust all the disputed claims
urged by original parties or interveners, growing out of the fore-
closure proceedings, before ordering a sale of the mortgaged prop-
erty. Thbe matter clearly rests in the sound discretion of the court.
There is no lack of power in the court. Bank v. Shedd, 121 U. 8.
74-87, 7 Bup. Ct. 807. The circuit court having decreed that the
defendants were entitled to restitution on condition, which decree
was not fully executed because the condition was not met, and
having decreed a foreclosure and sale of the property, will, of
course, have an account taken of the proper receipts and disburse-
ments incident to the custody and operation of the mortgaged prop-
erty, and of the rents and profits earned, or that should have been
earned, since its delivery to the purchasers under the former sale,
and make such further orders in reference to the conflicting claims
of parties, in the distribution of the proceeds of the sale, and ulti-
mate settlement of the proceedings, ‘as to justice and equity may
appertain, The decree appealed from is affirmed.

NEWGASS et al. v. ATLANTIC & D. RY. CO.
WESTERN UNION TEL. CO. v. THOM.
(Circuit Court, E. D. Virginia. May 3, 1894))

1. RATLROADS—RECEIVERSHIP-—PERFORMANCE OF CONTRACTS.

The A. Ry. Co. made a contract with the W. U. Tel. Co., by which it sold
to the telegraph company a telegraph line which it had constructed along
one of the branches of its road, and the telegraph company agreed to equip a
telegraph line along the main line of the railroad and to operate the same
regularly in the usual manner. It was provided that the contract should
continue for 25 years from August 30, 1887, and that the railway company
should pay for telegraph services rendered to it, at certain agreed rates, the
accounts to be settled on August 30th in each year. The telegraph com-
pany paid for the line sold to it, constructed the line along the railroad, and
rendered the services, as provided in the contract. On August 30, 1890,
there was due to it from the railway company $797, and on January 3d
following $258 more. On the latter date, the railroad was placed in the
hands of a receiver, appointed in a creditors’ suit, seeking, among other
things, an account of all the debts and liabilities of the railway company.
On May 30, 1891, the claim of the telegraph company against the railway
company was recorded, as a lien, under the laws of Virginia. The re-
ceiver refused to pay the balance due to the telegraph company at the time
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of his appointment, but, upon the telegraph company’s claiming the right
to discontinue the contract if its claim were not paid, he applied to the
court for instructions., Held, that the telegraph company, if not paid,
would have a right to discontinue the contract, and, since the exercise of
such right would entail great inconvenience, loss, and mischief upon the
railroad, with a probable violation of the Virginia statute forbidding the
operation of a railroad without a telegraph line, the receiver should be di-
rected to pay the balance due to the telegraph company.

2. BAME—LABOR CLAIMS8—VIRGINIA STATUTE.

Held, further, that the claim of the telegraph company, for services ren-
dered to the rallway company, was a labor claim within the statute of
Virginia (Code Va. §§ 2485, 2486) giving to laborers’ claims priority over
mortgages, if recorded within six months after the claims mature.

8. SAME—LIENS—LIMITATIONS,

Held, further, that the filing of the creditors’ bill suspended the running
of the six-months limitation for recording such claims, and, accordingly,
that the claim for the balance, due August 80, 1890, four months before
the filing of the bill, was a valid lien, though not recorded until more than
six months after August 30, 1890.

This was a creditors’ suit brought by B. Newgass & Co. and others
against the Atlantic & Danville Railway Company. A. P. Thom,
appointed receiver of the property of the defendant, filed a petition
for instructions in respect to a contract with the Western Union
Telegraph Company, to which petition the telegraph company filed an
answer,

Robt. M. Hughes, for Western Union Tel. Co.
Richard Walke, for Atlantic & D. Ry. Co.

HUGHES, District Judge. The Atlantic & Danville Railway Com-
pany had constructed, some Yyears before its road came into the
hands of the receivers of this court, a branch road from Claremont,
on James river, to Hicksford, in Brunswick county, Va., and had put
up telegraph poles and wires, and equipped a telegraph line on that
branch. In August, 1887, a few years before the bill of foreclosure
was filed in this court, it entered into a contract with the Western
Union Telegraph Company by which it sold and conveyed this tele-
graph line, with all poles, wires, batteries, and material, to that com-
pany, for an agreed price, of ‘which it duly received payment. By
the same contract the telegraph company agreed to put up telegraph
poles and wires, and equip a telegraph line along the main route of
the railroad from Portsmouth to Danville, and on other branches of
the railroad, and to operate the several telegraph lines regularly in
the usual manner. A variety of stipulations were inserted in the
contract. Among others is one by which the railroad company
grants, as far as it may be competent for it to do so, the exclusive
right of constructing and operating a telegraph line along the rail-
road. Another stipulation is that this contract shall continue in
force for 25 years from its date, which was the 30th of August, 1887,
and on, until after notice given to the contrary by either party to the
other. The contract also defined the rates at which the railroad
company should pay for the telegraph services rendered to it, and
that the settlement of accounts arising out of these services and
charges should be made at the end of each fiscal year, ending on
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the 30th of August. The telegraph company duly complied with
the requirements of the contract by establishing telegraph lines
along the roads of the railroad company and by keeping them in
operation. On the 30th of August, 1890, there was due the tele-
graph from the railroad company $727.52, and on the 3d of January,
1891, an additional indebtedness of $258.38 had accrued,—making
the debt of the railroad company at the latter date $985.90. The
Atlantic & Danville Railway Company was placed in the hands of
receivers by this court on the 3d of January, 1891, on a creditors’
bill praying the appointment of receivers and a sale in foreclosure.
There were, at first, two receivers. There is now but one. The
claim of the telegraph company was recorded as a lien in the
clerk’s office of the hustings court of Portsmouth, on the 30th day
of May, 1891. 1In July, 1891, the receivers of the Atlantic & Dan-
ville Railway filed a petition or report in this cause, representing
that they are advised they have no authority to pay the claim of
the telegraph company, which has been described, inasmuch as it
does not, in their opinion, constitute a lien upon the property of
the railroad company. They also represent to the court that the
telegraph company claims the right, in case the claim is not paid,
to discontinue and annul the contract, and to refuse to perform
further service to the railroad, and threatens to exercise that right.
The receivers, in their petition, deny such right, holding that the
telegraph company is bound to go on with the contract. They
therefore pray the instruction and direction of the court in the
premises. The telegraph company answers, representing that the
contract ig a continuous one, which has many years to run, and
claiming the right, though disclaimthg any such desire, to termi-
nate the contract entirely, if the receiver, acting for the railroad
company, should violate the contract by refusing payment of the
debt which stood in arrears when he took charge of its property.
It also claimed that the debt is a lien upon the railroad property
superior to that of the mortgage.

The case presented ig novel. I find nothing like it in any of the
reporters. The one seeming most to resemble it is that of South-
ern Exp. Co. v. Western N. C. R. Co., 99 U. 8. 191. But the distinc-
tion between that and the one at bar is quite marked. There the
express company had entered into a contract with the railroad com-
pany, under which it had advanced to the latter a sum of money,
to be expended in repairs and betterments on the road, and was to
be repaid by the earnings of ‘the railroad in carrying express
freights. Some year or more afterwards, the railroad company con-
veyed its property by trust deed to secure creditors, and, some time
after that, a bill was filed against the railroad company, praying
for a receiver and for a sale in foreclosure. At the time of the
appointment of the receiver, a balance of the debt of the railroad
to the express company remained unpaid. The receiver deemed
this -debt to be of inferior dignity to the debts of the trust, being
unsecured by lien in any form upon the property in his hands. He
therefore declined to go on with the contract with the express com-
pany, and the latter brought a bill for specific performance of the
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contract against the receiver. The supreme court of the United
States held that the contract could not be carried on by the re-
ceiver, the express company’s rights being subordinate to those of
the cestuis que trustent under the trust deed. That case, obvi-
ously, differs materially from the one at bar. There the receiver
resisted the further execution of the contract. Here the receiver
comes into court praying for leave to go on with the contract, and
protesting against the right of the telegraph company to annul it.
There it was beyond the ability of the receiver, with respect to the
superior rights of lien creditors, to go on with the contract. Here,
unless the receiver continues to fulfill his part of the contract, great
injury to the interests of all creditors of the railroad and to the
publie, attended by a breach of the law of Virginia forbidding any
railroad to be operated except in conjunction with a telegraph
equipment, would result. For it cannot be contended that, if the
receiver should be authorized by the court to violate his duty under
the contract, the telegraph company would not be at liberty to
abandon it on its part. The contract in the case of the express
company had terminated, except as to payment of the amount due,
when the receiver took charge. The contract here is an entirety,
and is continuous, having 15 or 20 years yet to run. It is a benefi-
cial contract to the receiver, which he asks the court to continue in
force, and from which he protests that the telegraph company shall
not be released. The case seems to me, therefore, to be essentially
different from that of Southern Exp. Co. v. Western N. C. R. Co,,
supra; and, so far from being all fours with, is the opposite of, it in
its leading features.

I think the case turns, however, upon other points than those
which have been adverted to. There are serious difficulties in the
way of denying the claim of the Western Union Telegraph Com-
pany under consideration. Though it is hardly presumable that
this company would exercise its own right of canceling this con-
tract, if the receiver should violate it on his part by refusing to
pay the amount in arrears due under it, yet that right, as before
indicated, would certainly exist; and, if enforced, would entail
the utmost inconvenience, loss, and mischief upon the railroad, in-
volving a breach of section 1257 of the Virginia Code, forbidding
any railroad from being operated in the state without a telegraph
line. It would, therefore, be in the highest degree impolitic for the
court to direct the receiver to repudiate this debt, and as hazardous
to the interests of the mortgage creditors of the railroad company
as to those of all others concerned. In the case of Skiddy v. Rail-
road Co., 3 Hughes, 320-381, Fed. Cas. No. 12,922, this court, on
mere grounds of policy, decreed the payment of a large amount of
labor claims in prejudice of mortgage liens, long before the priority
of such claims was established by the equity courts of the country,
and by statute. Policy requires, in this case, like action by the
court.

The receivers, in their petition, deny that this claim of the West-
ern Union Telegraph Company is a lien ahead of that of the lien
creditors. 'Whether it is or not depends, in part, upon the question
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whether a telegraph company, rendering services to a railroad com-
pany, is a laborer, within the intent and reason of sections 2485 and
2486 of the Virginia Code, which give labor claims priority over
mortgages, if recorded within six months after the claims mature.
Telegraph services are probably more important to the safety of
persons and property carried on the trains of railroads than those
of any other class of railroad operatives, and their superior impor-
tance is emphasized by the statutory requirement that trains shall
not be run at all except under their protection. I cannot entertain a
doubt that the telegraph company, attached by law to every rail-
road in Virginia, is a laborer, in the meaning and reason of the
statute of Virginia giving laborers’ claims priority over mortgages.
Being a labor claim, did it become a lien on the property in the
hands of the receiver superior to the lien of the creditors secured by
deed? As to the smaller item of $258.38, which became due either
on the filing of the bill on the 3d of January, 1891, or on the 30th
of August next following that event, it was equally in time, having
been registered on the 30th of May, 1891. As to the larger item
of the claim, namely, that of $727.90, the grounds on which it rests
are different. It became due on the 30th of August, 1890, rather
more than four months before the filing of the bill in this cause;
and whether it ranks as a’ lien or not depends upon the question
whether the filing of the bill operated to stop the running of the
six-months limitation against it, prescribed by the Code of Virginia.

The bill in this case is a creditors’ bill, brought to administer the
assets of an insolvent corporation. Its prayer, among other things,
is that an account be taken of all the debts and liabilities of the At-
lantic & Danville Railway Company, the liens upon its property,
and their priorities, and any and all other just and proper accounts
that may be ordered. This makes it, in substance, a creditors’ bill,
and the law is well settled that, in such a case, the statute of lim-
itations ceases to run, not at the date of the decree of reference, but
at the date of the filing of the bill. Every creditor has, after the
filing of the bill, an inchoate interest in the suit, to the extent of
his claim being considered a demand, and to prevent his being shut
out: because he had not obtained a decree within the period of limita-
tion. The authority on which this doctrine is based is the leading
case of Sterndale v. Hankinson, 1 Sim. 393, and it is settled, be-
yond all controversy, for the federal courts, by the case of Rich-
mond v. Trons, 121 U. 8. 29, 7 Sup. Ot. 788. See pages 52-54, 121
U. S, page 788, 7 Sup. Ct., which discusses the whole question, and
quotes the case of Sterndale v. Hankinson with approval.

I am of the opinion, therefore, that the lien of the Western Union
Telegraph Company is superior to that of the creditors under the
mortgage deed. I will sign a decree directing the payment of the
claim by the receiver for several reasons: (1) Because not to pay
it would be a breach of a beneficial contract which the receiver
wishes to be continued, and which the telegraph company is con-
tinuing to execute in good faith on its part; (2) because not to pay
it would entitle the telegraph company to throw it up, entailing
great inconvenience and loss to the receiver, and all interests rep-
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recented by him, and the probable breach of a statute oI the state
of Virginia; (8) because the payment of it, and the maintenance in
all respects of the contract of which it is part, would be for the
best interests of all parties to this suit, and especially of the lien
creditors; and {4) because it is a valid lien in favor of laborers un-
der the law of Virginia, having priority, as such, over the claims of
the creditors under the mortgage deed.

KANSAS CITY HAY-PRESS CO. v. DEVOL et al.
(Circuit Court, W, D. Missouri, W. D. March 12, 1896.)
No. 1,987.

1. CORPORATIONS—POWERS OF OFFICERS—CONVEYANCE OF PROPERTY.

The M. Co, owned a patent under which all its business was done, and
which constituted practically all its capital. A suit was pending against
the M. Co., brought by the K. Co., for infringement of a patent owned by
the latter. Pending this litigation, C., the president of the M. Co., being
about to abscond, to avoid prosecution for certain eriminal acts of which
he had been guilty, was induced, in order to pay a debt to one K., and to
pay the fees due to the lawyers of the M. Co., to make an arrangement
with K. and the K. Co. by which, acting as president of the M. Co., he
assigned the patent owned by that company to K., in consideration of the
discharge of his debt to K. and the payment of the lawyers’ fees; it being
also agreed that IX. should assign the patent to the K. Co., which thereby
put an end to its infringement litigation. No part of the consideration
passed to the M. Co., which was left with considerable debts outstanding,
and substantially without assets. No meeting of the directors of the M.
Co. was held to consider or authorize the transaction, and one of the three
directors was not informed of it; the third, besides C., the president. at
first objecting to it, but finally assenting, when urged by C. and the com-
pany’s lawyers. The statute under which the M. Co. was organized pro-
vided that its property and business should be managed by directors, and
that the decisions of the directors, duly assembled as a board, should be
valid. The by-laws provided that the directors, and the president, under
their control, should have the general management of the affairs of the
corporation, and that the president should execute and acknowledge in-
struments requiring acknowledgment, provided that he should not executs
any instrument by which real estate was conveyed or stock controlled
until authorized by the board of directors. Held, that the execution of the
assignment of the patent by C., as president of the M. Co., was without
authority, and such assignment was ineffectual to pass title to K., or
tbrough him to the K. Co., both having knowledge of the circumstances,
and, hence, that the K. Co. had no title to the patent which would enable
it to maintain a suit for its infringement.

2. SAME.

In such action, where the complainant declares alone on the existence of
a legal title to the patent sued on, it cannot avail him at the trial, after
failing to show such legal title, that he held a contract with one of the de-
fendants whereby it was agreed, for a consideration, that such defendant
would transfer to complainant any invention he might thereafter have
patented, such invention being interposed to defeat complainant’s claim.

This was a suit by the Kansas City Hay-Press Company against
H. F. Devol, George Devol, and W. 8. Livengood, to restrain the in-
fringement of a patent. The cause was heard on the pleadings
and proofs.



