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by the thought that the machines must largely drive the skilled
laborer out of a field he has spent years to fit himself for, and
upon which, more or less, depends the means of livelihood for him-
self and his family; and yet it is a hopeless task for the laborer to
contend against the use of machinery, wherever it can be utilized.
Labor can only adjust itself to the constant progress made in all
the mechanical pursuits, and it has been well said that, despite all
the inventions to save hand work, there never was a time when the
laborer was paid better, or had greater advantages, than he has
to-day. The injunction will be allowed as prayed for by complain-
ut '

AVERY v. BOSTON SAF:bJ-DEPOSIT & TRUST CO.
(Circuit Court, D. Massachusetts. January 30, 1896.)

No. 416.
1. CORPORATJONS-DISSOLUTION-RIGHT OF RECEIVER TO SUE•.

A receiver of the assets of a corporation, appointed, upon its dissolution,
as its successor, by the statutes IIDd the courts of the state where it was
organized, can sue in a federal court sitting in another state upon rights
of action belonging to such corporation.

2. COUWl'S-COMITy-POSSESSION OF SUBJECT-MATTER.
Two suits were brought in a Massachusetts court by citizens of Massa-

chusetts against the C. Co., a New York corporation, in each of which the B.
Co., a Massachusetts corporation indebted to the O. 00., was summoned as
trustee, and the funds of the C. Co. in its hands attached. The B. 00. ap-
peared and answered, disclosing property of the O. 00. The C. Co. was not
served, and did not appear. After the commencement of the trustee snits,
the C. Co. was dissolved by a decree of a New York court, and a receiver
of its assets appointed, who was summoned into the trustee SUits, but did
not appear. After his appointment, the receiver demanded from the B. Co.
the debt due to the C. Co., and, upon refusal of payment, began suit in the
United States circuit court in Massachusetts to recover it. 'J,'he state court
in which the trustee suits were pending had power to convert either of
them into a proceeding in equity in which the rights of all parties could be
adjusted. Held, that the federal court, out of comity to the state court,
which had possession of the fund in controversy, would suspend action, in
the suit brought by the receiver, until the state court had disposed of the
suits pending in it or at least had had full opportunity of indicating its
purpose in reference thereto.

Fish, Richardson & Storrow, Robert F. Herrick, and Guy Cunning-
ham, for plaintiff.
Solomon Lincoln and Sherman L. Whipple, for defendant.

PUTNAM, Oircuit Judge. This is an action at common law, and
some of the principles which the courts have applied to suits in equity
need to be carefully discriminated. The plaintiff is described as the
receiver of a manufacturing corporation created under the statutes
of New York, and known as the "Canoga Woolen Oompany." The
declaration alleges that by due legal proceedings in the courts of
New York the corporation has been dissolved, and it proceeds:
"And the said Avery further says that, in accordance with the said charter

of the said Canoga Woolen Oompany and the statutes of the state of New
York relating to corporations, which govern and are a part of said charter,
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he became by the above proceedings the temporary receiver, and became, and
Is now, permanent receiver of the said Canoga 'Woolen Company, and by force
of the said charter and statutes and the said proceedings, from the said first
day of December, A. D., 1894, the title to all the property and debts due to the
said corporation became vested in him as the legal and statutory successor of
the said corporation, and he became entitled to collect the same for the benefit
of the creditors of said corporation, the Canoga Woolen Company; that upon
the said first day of December, A. D. 1894, there was due to the said Canoga
'Woolen Company the sum of seventeen thousand six hundred ninety-Jive dol-
lars and fifty-seven cents from" the defendant corporation.

The action was brought to recover this indebtedness. 'l'he prin-
cipal defense is that the plaintiff cannot be recognized in this district
for the purpose of maintaining this suit. It is well settled that this
court can take judicial cognizance of the laws of New York, and,
therefore, it must do so. That, however, the corporation has been
dissolved, is not denied, and therefore we are not called on to scruti-
nize the statutes of New York in order to ascertain whether there
is not sufficient vitality left to enable a suit to be maintained in the
name of the corporation for the indebtedness which the case admits
to exist. We are justified in assuming that this cannot be done,
and that we must apply the following from Pendleton v. Russell, 144
S. 640, 644, 645, 12 Sup. Ct. 743:
"Looking at the judgment of the circuit court of the United States, we are

satisfied that the ruling of the court of appeals was correct. That judgment
purports to be against the insurance company, but that company, at the time,
had no legal existence. It had been dissolved, and franchises, rights, and
privileges declared forfeited, by a decree of the supreme court of New York
in a proceeding brought by the attorney general of the state in the name of
the people, and a receiver appointed of the effects of the corporation. The
judgment was therefore no more valid against a nonexisting corporation than
it would have been if rendered for a like amount against a dead man. The
receiver was not substituted in the place of the dissolved corporation. No
process or citation was issued by that court to bring him before it, nor any
proceeding taken for that purpose. Nor would such a proceeding have had any
effect, for, the corporation having expired, the suit itself had aoated."

The result is that no one can maintain a suit at common law for
this indebtedness, unless the plaintiff can do it. He is styled a
receiver; but he is in substance a trustee, appointed by the statutes
and the courts to collect and distribute the assets of the corporation,
and vested with the title to them. He is the successor of the corpo-
ration, so far as the statutes and the courts can make him such. If
he were a mere receiver, in the ordinary sense of the word, the corpo-
ration would survive, and he could sue in a common-law court onlv
in its name. This distinction must be kept in view, and was elabo-
rately expounded in Booth v. Clark, 17 How. 322. The plaintiff
resembles, in some respects, a new corporation into which an old one
has been merged. In Relfe v. Rundle, 103 U. S. 222, 225, a receiver
of the same character was described as the successor of the corpora-
tion, and it was there said that he was the corporation itself, for all
the purposes of winding up its affairs.
The general rules applicable to the collection and distribution of

the assets of dissolved corporations were fully stated in Curran v.
Arkansas, 15 How. 304. It was there explained that such assets are
not lost to the creditors and stockholders by the dissolution, but that
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the appropriate remedy, and, independently of statute, the only one,
is the administration of them as a trust by a court of equity. In
that case a bill for that purpose brought by a creditor was sustained.
In Greenwood v. Railroad 00., 105 U. S. 13, 19, it was said that, when
some special remedy is not provided, the equity courts will enforce
existing rights by the means within theil' power. This rule permits
the entertaining of a billftled by anyone having even a remote or
contingent interest in the assets. Of course, this would include a
receiver appointed in a foreign jurisdiction of domicile, though the
regular course would be a quasi ancillary receivership, with due pro-
vision for the protection of domestic creditors and stockholders.
For, as said in Booth v. Olark, 17 How., at page 337, courts "will not
subject their citizens to the inconvenience of seeking their dividends
abroad, when they have the means to satisfy them under their own
control." All this relates to proceedings in equity. But the case
at bar involvel;l common-law rights, and permits no equitable discre-
tion on the part of the court. If this suit is maintained, it must be
because the corporation is wholly dissolved, and because the plaintiff
is its successor. That, under the circumstances, the plaintiff's rights
are pure common-law rights, and that this suit can be maintained in
his name, Relfe v. Rundle, ubi supra, seems to go far towards sup-
porting. However, the court does not consider it necessary that it
should work out its own conclusion on these questions, or go beyond
pointing out what they are, because in the circuit court for the dis-
trict of Maine, in a case not officially reported, and but lately de-
cided, l after full argument and due consideration, lAnder conditions
in all substantial respects like those at bar, Judge Webb laid down a
rule which supports this suit; and, under the circumstances, the
court here should follow that decision, whatever its own views
might be.
There are, however, some further facts which affect the discretion

which this court must properly exercise as a court of law, and which
lie in a different field from that equitable discretion which we have
been considering. It is agreed in the case as follows:
"Upon the eleventh day ot December, A. D. 1S94, prior to the order ot the

supreme court of New York dissolving the said Canoga Woolen Company, and
before any demand had been made upon the Boston Safe-Deposit and Trust
Company by the plaintiff in this action, and before it had received any notice
of his appointm.ent, or of any proceedings Instituted for the purpose of having
a receiver appointed or the corporation dissolved, ... ... ... two suits were
brought in the superior court for the county of SUffolk, and commonwealth of
Massachusetts, against the said Canoga Woolen Company, ... ... ... in which
suits said Bostoil Safe-Deposit and Trust Company was summoned as trustee
upon the said eleventh day of December, 'l'11e plaintiffs in the first writ
were Jacob F. Brown and Samuel G. Adams, both citizens and residents of
Boston, in said county ot Suffolk, and commonwealth of Massachusetts, and
plaintiff in the second writ was the Atlas National Bank, a banking cor-
poration duly organized under the laws of the United States, and having its
principal place of business in said Boston. 'l'he amount of the attachment
in the said suits was in the aggregate the sum of $26,000. The writs in these
suits were returnable on January 7, lSW, and were duly entered upon that
day, and are now pending in said court. 'l'he BoStOil Safe-Deposit and Trust

1 Not to be reported. No opinion filed.
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Company has appeared In said suits and answered, disclosing that It had at the
time of said attachments the sum of $17,6lJ5.57 in its hands belonging to the
said Canoga Woolen Company. .. .. .. 'rhe Oanoga Woolen Company has
never at any time had a place of bUsiness in the commonwealth of Massa-
chusetts, though Pierrepont Wise, who was its treasurer on the said November
17, and thereafter until the fifteenth day of December, A. D. 18lJ4, after the
service of the trustee process as above rHerred to, except in so far as affected
by the proceedings in New York, was at the lime of the service of said trustee
process a resident of 'Vest Newton, :Mass., and no service has ever been made
upon it, nor has it ever appeared in the said actions. Oharles 1. Avery, the
plaintiff In this action, upon motion of the plaintiffs in the said actions brought
in the superior court of Massachusetts, ,vas summoned as claimant, and a
copy of this summons was served upon Messrs. Fish, Richardson & Storrow.
of Boston, Mass., attorneys at law, and a certified copy of said summons was
delivered to the said Oharles 1. Avery at Auburn, N. Y., but the said Charles
I. Avery has not appeared in said proceedings, and the time for appearance
has passed. A motion has been made by the plaintlt'l's In each of the two ac-
tions In Massachusetts that the trustee be charged upon Its answer, but the
said superior court has refused either to allow or disallow the said motion
for the present. Upon the nineteenth day of December, A. D. 1894, after the
service of said trustee writs, said Oharles L Avery dUly demanded payment of
the said sum of $17,695.57 from the defendant, the Boston Safe-Deposit and
Trust Company, and the Boston Safe-Deposit and Company refused and
still refuses to pay the said sum or any part thereof. No technical questions of
pleading are to be raised as to the pleadings of either party. If on these facts
the Boston safe-Deposit and Trust Company is bound to pay the said sum, or
any sum to the said Charles I. Avery, receiver, notwithstanding tbe said
trustee process, then judgment Is to be entered for the plaintiff for such sum
as is proper on these facts, otherwise judgment Is to be entered for the de-
fendant."

The court has stricken from this agreement a statement of the
proceedings in New York prior to the order dissolving the corpora-
tion, because it regards them as unimportant with reference to the
questions at issue. The writ in the suit at bar is dated January
3, 1895, which is subsequent to the bringing of the trustee suits
named, and after service on the trustee, though before the return day
of the writs in those proceedings. The plaintiff at bar was sum-
moned into the trustee suits under the authority of the public stat-
utes of Massachusetts (chapter 183, § 35 et seq.). Also, pursuant to
chapter 167, § 43, Pub. St., either of the suits in the superior court
.may, perhaps, be converted into a proceeding in equity. Therefore,
not only had the state court attached the fund in controversy in the
only way in which it if., attachable, before this suit was brought, but
it has jurisdiction to determine the rights of the present plaintiff as
between him and the plaintiffs in the trustee suits, and also to investi-
gate and determine whether it may not convert the trustee suits into
such equity proceedings as will give the relief awarded in Curran v.
Arkansas, 15 How. 304, already referred to. For, notwithstanding
whatever effect may be given to Relfe v. Rundle, ubi supra, that case
does not dispose of the question whether the powers of the equity
courts to supersede proceedings at law, or to anticipate them and
apply the assets of dissolved foreign corporations on equitable prin-
ciples, do not remain. All these matters are proper subjects for
examination by the court where the trustee suits are pending and it
has, or can have, before it all the parties necessary for the disposition
of them in a safe and intelligent manner. Non constat there may
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be laid before it such further facts as will enable it to determine that
the Canoga Woolen Company still has life, though under qualified
conditions, so that Folger v. Insurance Co., 99 Mass. 267, and Hunt
v. Insurance 00.,55 Me. 290, and other cases of the same class, would
apply. It may be that none of the decisions of the supreme court-
most, if not all, of which are explained in Byers v. :McAuley, 149 U. S.
608,13 Sup. Ot. 906, and Moran v. Sturges, 154 U. S. 256,14 Sup. Ct.
1019-go to the extent of absolutely barring this suit; but the spirit
underlying them ought not to be disregarded. That was well ex-
pressed by Judge Pardee, speaking for the court of appeals for the
Fifth circuit, in Adams v. Trust Co., 15 O. O. A. 1, 66 Fed. 617, 620,
as follows:
"While state and national tribunals are independent and separate, neither

can impede or arrest any action the other may take, within the limits of its
jurisdiction, for the satisfaction of its jUdgments and decrees."

We are of the opinion, therefore, that the proper comity which
should exist between federal courts and those of the state exercising
concurrent jurisdiction, and our duty not to jeopardize the defend-
ant unnecessarily through any hazard of conflicting judicial deci-
sions, prohibit a judgment for the plaintiff until the court having
jurisdiction of the trustee suits has disposed of them, or, at least,
has had full opportunity of indicating its purposes in reference
thereto. On the other hand, we are reluctant to interpose anything
in the nature of a judicial discretion in such way as to bar the plain-
tiff indefinitely from obtaining the judgment of the court of appeals
on his alleged rights. Such would be the effect if we should merely
order a continuance. The agreed statement submitting this case
provides that if the defendant is bound to pay the plaintiff, notwith-
standing the pendency of the trustee suits, judgment is to be entered
for the plaintiff; otherwise for the defendant. The views expressed
in this opinion prevent court from now entering a judgment for
the plaintiff, but we· can relieve him from the strict letter of the
alternative. It is ordered that judgment will be entered for the de-
fendant, unless within one calendar month the plaintiff elects that the
case be continued until further order of the court.

FIDELITY INSURANCE, TRUST & SAFE-DEPOSIT CO. et a1 v. NOR-
FOLK & W. R. CO. (VIRGH\lA & T. COAL & IRON DO., Intervener).

(Circuit Court, E. D. Virginia. March 6, 1896.)

EQUITABLE LIENs-RAU,ROAD FREIGHTS.
The V. Co., which owned coal and iron lands near the line of the N.

Ry. Co., agreed with that to construct, at its own expense, a
branch line and spurs, extending from the line of the railway to ita
mines, and to convey the saille to the railway company, in consideration.
of the agreement of the latter to pay to it the earnings of such brancll.
line on coal transported, at the rate of 10 cents per ton, until the payments
should amount to the cost O'f the construction of the branch. ThIs agree-
ment was made while the V. Co. was in possession of the branch road and
spurs. It was duly performed by the V. Cu., and the railway company
paid the earnings as agreed, until it passed Inti. the hands of a receiver,


