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BARR v. MAYOR, ETC., OF CITY OF NEW BRUNSWICK et al
(Circuit Court of Appeals, Third Circuit. March 9, 1896.)

CIRCUIT COURTS OF ApPEAL-JURISDICTION.
The circuit courts of appeal have no jurisdiction, under sections 5 and

6 of the act of March 8, 1891, of an appeal in which the only question in.
volved is whether the proposed acts of the mayor and council of a city
would deprive the appellant of his property without due process of law, in
violation of the fourteenth amendment to the constitution of the United
States. McLish v. Roif, 12 Sup. Ct. 118, 141 U.S. 661; Lau Ow Bew v.
U. S., 12 Sup. Ct. 517,144 U. S. 47, followed.

Appeal from the Circuit Court of the United States for the Dis·
trict of New Jersey.
This was a suit in equity by Henry J. Barr to enjoin the city of New

Brunswick and the Pennsylvania Railroad Company from taking com-
plainant's property under the power of eminent domain. The circuit
court denied the injunction and dismissed the bill. 67 Fed. 402.
From this decree complainant appealed, and defendants have now
moved to dismiss the appeal for want of jurisdiction.
Charles E. Gummere, for appellees.
Before ACHESON, Circuit Judge, and WALES, District Judge.

ACHESON, Circuit Judge. The only question in this appeal is
whether the proposed acts of the appellees, the defendants below,
under an ordinance of the city of New Brunswick, N. J., would be
contrary to and in violation of the fourteenth amendment to the con·
stitution of the United States, in that the same would deprive the
appellant of his property without due process of law. Clearly, the
case is. one which "involves the construction or application of the
constitution of the United States," or in which "the law of a state is
claimed to be in contravention of the constitution of the United
States"; and therefore, under sections 5 and 6 of the act "To estab-
lish circuit courts of appeal," etc., approved March 3, 1891, this court
has no jurisdiction to review the decision of the court below upon that
question. McLish v. Roff, 141 U. S. 661, 12 Sup. Ct. 118; Lau Ow
Bew v. U. S., 144 U. S. 47, 56, 12 Sup. Ct. 517.
The motion to dismiss the appeal for want of jurisdiction must be

allowed. Appeal dismissed.

DAVENPORT et at v. CLOVERPORT et 'I.t
(District Court, D. Kentucky. February 8, 1896.)

1. DISTRICT COURTS-JURISDlCTION-DEPRlVATION OF CONSTITUTIONAL RIGHTS
-REV. ST. $\ 563.
A state statute which consolidated two school districts, and established

a board of trustees of a high school therein, provided that the trustees
might levy a tax upon the white persons in such district; that they should
have control of all the school funds of the district; and that all white per·
sons of school age within the district should have equal rights of admis-
sion to the schools, free of charge, and the benefit of instruction therein.
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It was also provIded that no part of the fund raisul by such tax should
be used to provIde school facilIties for colore6. children. The property of
colored residents of the district was not subject tc the tax. Certain colored
children, resident in the disti'ict, filed a bill by their next friends, in the
United States district court, alleging that the tax had been levied for sev-
eral years, and that they and other colored children had been excluded
from the benefit thereof, and from the schools erected in the district, and
praying for a decree adjudging the act. unconstitutional, and for an in-
junction restraIning the board of trustees from disbursing the school mon-
eys otherwise than equally for the benefit of all the children of school
age, irrespective of color, and requiring them to levy a tax for school pur-
poses on all persons in the district. Held, that the United States dis-
trict court had jurisdiction, by virtue of Rev. St. § 563, subd. 12, to en-
tertain the suit, and to determine whether the complainants were denied
the equal protection of the laws.

2. LAW - FOURTEENTH A.MENDMENT - EQUAL PROTEOTION OF
THE LAWS.
Held, further, that the act levying taxes upon the property of white per-

sons alone, and applying the proceeds of such tax for the benefit of white
children alone, denied to the colored children the equal protection of the
laws, and was in contravention of the fourteenth amendment to the con-
. stitution of the United States, and void.

S. EQUITY PRACTICE-MANDATORY INJUNCTION-UNCONSTITUTIONAL STATUTE.
Held, further, that, as the whole purpose of the act was to raise money

by taxes, for the benefit of white children alone, and as there was no
constitutional authority for the levy of the tax at all, the relief sought by
way of mandatory Injunction to enforce a disposItion of the tax, different
from that provided by the statute, could not be granted, and a demurrer
to the bill must be sustalned. Claybrook v. City of Owensboro, 16 Fed.
301, 23 Fed. 634, distinguishe9..

In Equity. Bill by W. B. Davenport, Anderson De Haven, Wes-
ley Valentine, Bessie Davenport, Ella De Haven, and Amelia Val-
entine (the latter three, being infants, under 20 years of age, sue
by the former, as their next friends) against the board of trustees
of the Cloverport High School, a corporation created by the laws
of the commonwealth of Kentucky, and A. B. Skillman, the treas-
urer of said board. Heard on demurrer to the bill. Dismissed.
George W. Jolly, for complainants.
David R. Murray and D. W. Fairleigh, for defendants.

BARR, District Judge. This suit was brought by the complain-
ants, who are of African descent, and citizens of the United States,
and who bring the suit by their next friends, they themselves be-
ing colored children of school age, under the laws of the state of
Kentucky. 'rhe bill sets out that by an act of the legislature adopted
February 23, 1876, there was a consolidation of two school dis-
tricts, which embrace the town of Cloverport, and created the board
of trustees of the Cloverport High School, to be elected by the white
qualified voters of said district; and that there was authorized,
upon the request of said trustees, a levy upon the property, real
and personal, of the white persons in said school district, not ex-
ceeding 50 cents on each $100 value of property, and a tax per capita,
not exceeding $2 on each white male 21 years of age. The said
tax was not to be levied unless, at an election held for that purpose,
a majority of the white voters authorized the levy of said tax. By
this law, the property of the colored people and the poll tax of col·
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ored voters were not subject to taxation for said purpose. Said
board was also authorized to receive from the school commissioner
of Breckenridge county the proportion of the school fund due said
district. It is alleged in the bill that, under said law, a board of
trustees had been elected, and that the defendant Skillman is the
treasurer of said board, and that for a series of years, including
1893 and 1894, a tax has been levied and collected upon the prop-
erty, and a poll tax, of the white persons in said school district.
By the tenth section of the law of 1876, it is provided "that the
control and management of the public schools of Cloverport, and
the property and funds belonging thereto, and which may accrue
in any way to them, or for their establishment, maintenance and
management under this act, or otherwise, shall be vested in said
board of trustees and their successors in office"; and, by the
eleventh section, "all white persons of both sexes between 6 and 20
years of age, living within the district constituted by this act,
shall have equal rights of admission to this school, free from all
charge of admission, or tuition, whatever, and the benefit of instruc-
tion in any branch or department whatever without charge"; and
it is expressly declared that only white children shall be admitted
or taught in said school. It is provided that the special tax au-
thorized by said act shall be levied for the sale purpose of pro-
viding suitable buildings, furniture, teachers, and other costs and
expenses of maintaining said school, as well as the expenses of
having said taxes collected and disbursed, and paying the legiti·
mate expenses of the board and its employes, but that no part of
said fund is to be appropriated to provide buildings, furniture,
teachers, etc., for colored children of the school age in said dis-
trict
The bill sets out that a considerable amount of taxes has been

collected by said board, and received by said Skillman, treasurer,
from taxes levied under said act, in the years 1893 and 1894, and
that said complainants and all other colored children have been
excluded from the benefit of any tax thus collected. It is also
alleged in the bill that there is received annually, from said taxes,
under the enactment of 1876, a sum exceeding $4,000; and that it
should be divided and apportioned equally among and for the bene-
fit of all the children residing in said district and said Cloverport
who are of school age,-that is, between 6 and 20 years of age;
and that there are in said district 672 children, white and colored,
of school age; and that there should be apportioned and set apart
for the benefit of each colored child the same as white, to wit,
1/612 part of said fund received by said trustees and treasurer. It
is also alleged in said bill that a commodious school, costing some
$10,000, has been erected for the white children of school age, and
that no provision whatever has been made, by building or other-
wise, for the accommodation of the children of African descent.
The prayer of the bill is that the said act of February 23, 1876,
and the general act of July 6, 1893, be declared unconstitutional
and void in so far as they attempt to make any discrimination be-
tween the white people and people of the African race residing in

- --- - -----
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said city and district, or the property belonging to said people, and
the levying of taxes on said property, or the collection or disburse-
ment of the same for school purposes, or in the disbursement of
any fund received or held by the defendants from any source what-
ever, "and that the said defendants be restrained by an order of'
this honorable court, and perpetually enjoined, from failing or re-
fusing to disburse all moneys now in the custody or control of the
defendants, and all moneys that may be received by them here-
after for the conducting or carrying on schools exclusively for white
children, and from disbursing said funds now in their custody, and
which may be hereafter received, otherwise than equally among
all children residing. in said district and city, between the ages of
6 and 20 years, irrespective of race or color of said children." And
they further pray that the defendants be further restrained and
enjoined from failing or refusing to forthwith levy and collect,
under and pursuant to the provisions of said act. and the general
laws of the commonwealth of Kentucky, a tax upon all
real and personal, situate in said district, etc., and a capitation
tax on all persons residing in said district, and forthwith purchase
a suitable lot, and cause the erection thereon of a good and. sub-
stantial school building for the accommodation of all the children
of the African race aforesaid.
This bill has been demurred to by the defendants, "because the

matters and things in the bill alleged are not sufficient to consti-
tute a cause of action against them, or either of them, nor can the
court, upon the matters and things in the bill alleged, grant the
relief prayed for, nor any other relief." It will be seen the pur-
pose of the bill seeks a mandatory injunction, not to enforce the
law of February, 1876, but to declare it unconstitutional, and, in
effect, applying its provisions to colored children as well as to white
children.
The first inquiry under the demurrer is whether or not the court

has jurisdiction of the subject-matter therein alleged. By the
twelfth subdivision of section 563 of the Revised Statutes it is pro-
vided by congress that the district court shall have jurisdiction
"of all suits at law or in equity" authorized by law to be brought
"by any person to redress the deprivation, under color of any la,w,
ordinance, regulation, custom or usage of any state, of any right,
privilege or immunity secured by the constitution of the United
States, or of any right secured by any law of the United States to
persons within the jurisdiction thereof." And by section 716 the
circuit and district courts are given power to issue all writs not
specifically provided for by statute "which may be necessary for the
exercise of their respective jurisdictions, and agreea.ble to the
usages and principles of law." And by section 1977 it is provided
"that all persons within the of the United States shall
have the same right in every state and territory to make and enforce
contracts, to sue, be parties, give evidence, and to the full and equal
benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens; and shall be subject to
like punishments, pains, penalties, taxes, licenses, and exactions
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of every kind, and to no other." And by section 1979 it is provided
that every person "who under color of any statute, ordinance, reg-
ulation, custom, or usage of any state or territory, subjects or
causes to be subjected any citizen of the United States, or other
person within the jurisdiction thereof, to the deprivation of any
rights, privileges or immunities secured by the constitution and
laws, shall be liable to the party injured in an action at law or
suit in equity, or other proper proceeding for redress." The first
section of the fourteenth amendment to the constitution of the United
States declares that "all persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the
United States, and of the state wherein they reside. No state shall
make or enforce any law which shall abridge the privileges or im-
munities of the citizens of the United States; nor shall any state
deprive any person of life, liberty or property without due process
of law; nor deny to any person within its jurisdiction the equal
protection of the laws." These provisions would seem to give the
court jurisdiction to determine whether the complainants are denied
equal protection of the laws, and whether or not they have been
unconstitutionally discriminated against in the matter of the taxes
which have been levied under the act of 1876 against the property
of the white persons alone, and which have been distributed to
the white children of the school age, to the exclusion of the colored
children of said district.
. We think there can be no doubt that a tax levied for school pur-
poses, whether to provide and maintain common schools, or for
what are designated as graded schools, is a public pl,lrpose, and
the levy of such taxes can only be sustained as an exercise of gov-
. ernmental power. Indeed, the present constitution of Kentucky
has declared that "taxes shall be levied and collected for public
purposes only. They shall be uniform upon all property subject
to taxation within the territorial limits of the authority levying the
tax." Section 17l.
This court has heretofore had occasion to consider whether a tax

levied upon the property of white persons for school purposes, and
a similar tax levied upon the property of colored persons for the
same purpose, could be separated, and the taxes collected from the
property belonging to white persons applied exclusively for the
benefit of white children of school age, and the taxes collected from
the property of colored persons applied for the benefit of colored
children of school age in the same district; and the court decided,
after careful consideration (Judge Baxter concurring), that such a
division and distribution of taxes thus levied and collected would
be a discrimination which is prohibited by the fourteenth amend-
ment to the federal constitution. In that case (Claybrook v. City
of Owensboro), in consideriJlg the fourteenth amendment to the
federal constitution, the court said:
"Waiving all considerations of the question as to the rights of the com·

plainants as citizens of the United States, we proceed to inquire whether the
act of 1871 and its amendments deny to complainants the equal protection of
the laws within the meaning of this section. It may be argued that equal
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protection of the law does not mean the equal benefit of the laws; that pro--
tection in this does not mean benefit; and that the inequality here
is only in the benefits arising from the laws. Perhaps, the best way to
test the" soundness of this distinction as applied to the laws of the state
would be to imagine the distinction a good one, and see where it would lead.
Thus, if protection only means equal taxation, and not equal benefits of the
taxes when levied and collected for governmental purposes, the state may
apply such taxes not only according to color, but also according to the nativ-
ity of the citizens. Thus, taxes levied and collected for police purposes, for
the administration of justice, or the enforcement of the criminal laws, or,
indeed, for any other governmental purpose, may be distributed by the color
line, or, as between white people, according to their place of birth, or in pro-
portion as taxes may be paid by each class. If the taxes can be distributed
according to the color line or race classification, no reason is perceived why
the division may not be made according to the amount paid by each tax-
payer, and thus limit the benefits and distribute the protection of the laws
by a classification based upon the wealth of the taxpayers. Such a dis-
tribution of taxes would entirely ignore the spirit of our republican institu-
tions, and would not be the equal protection of the laws, as understood by
any of the states of this Union at the time of the adoption of this amend-
ment. The equal protection of the laws is not possible if taxes levied and
collected for governmental purposes are divided on any such basis. The
equal protection of the laws guarantied by this amendment must and can
only mean that the laws of the state must be equal in their benefits, as well
as in their burdens, and that less would not be the equal protection of the
laws. This does not mean absolute equality in distributing the benefits of
taxation. That is impracticable. But it does mean the distribution of the
benefits upon some fair and equal classification or basis."

Claybrook v. City of Owensboro, 16 Fed. 301, and also an-
other opinion in same case, 23 Fed. 634; U. S. v. Buntin, 10 Fed.
730; San Mateo Co. v. Southern Pac. R. 00., 13 Fed. 722; Virginia v.
Rives, 100 V. S. 313; Ward v. Flood, 48 Cal. 5l.
In the case under consideration, no tax was either authorized or

levied under the act of 1876 on the property of colored people, but
this fact makes no difference in the principle which was decided
in the case of Claybrook v. City of Owensboro, supra.
It may be questionable whether this act of February, 1876, is

not also a vj.olation of the present constitution of Kentucky, which,
under the head of "Education" (section 183), declares that "the
general assembly shall, by appropriate legislation, provide for an
efficient system of common schools throughout the state," and,
by section 187, declares:. "In distributing the school fund no dis-
tinction shall be made on account of race or color, and separate
schools for white and colored children shall be maintained." But
this is a question upon which we do not feel called upon to indi-
cate an opinion, as this court can only take jurisdiction of the case
if the act of 1876 is in violation of the federal constitution.
Assuming, then, that the act of 1876 is unconstitutional, the in-

quiry arises, can this court grant any of the relief prayed, to the com-
plainants? The difficulty in granting the relief sought is not that
the act is constitutional, but that it is unconstitutional, and thus
the taxes which have been levied and collected under it, and are
now in the hands of the treasurer of the board, Mr. Skillman, can-
not be controlled or directed by an order of this court. The whole
purpose of this act seems to be to raise money by taxes upon the
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property of white people alone, for the benefit of white children
of school age exclusively; hence, if this court, as suggested by coun-
sel, should strike out the word "white" where it occurs in this act,
it would change the entire meaning of the act, and destroy its sole
purpose. This would be, it seems to us, a usurpation of legislative
authority of the state of Kentucky.
If we are correct in the opinion that these taxes have been col-

lected without authority of law, then they belong to the taxpayers
from whom they have been collected, and cannot be controlled or
disposed of by this court. It is true there are many cases in which
courts have declared parts of a law unconstitutional, and other
parts constitutional; but this is only when the act can be distinctly
separated, and when the parts of the act which are unconstitu-
tional have been eliminated, will still leave an effective enactment,
and one which the court can fairly presume would have been passed
by the legislature originally.
It is said in Anderson v. Railroad Co., 62 Fed. 49:
"Where the provisions of an act are distinct and separate, and the court

can determine by construction the constitutional parts of the act from the
parts which are unconstitutional. and can presume the legislature would
have enacted the constitutional part of the act without the unconstitutional
part. it may declare a part of the act unconstitutional. and the other part en-
forceable," Baldwin v. Franks. 120 U. S. 678. 7 Sup. Ct. 656. 763.
It is true, in the case of Claybrook v. City of Owensboro there

was a proportion of the taxes which had been levied enjoined from
being applied for school purposes for white children, but there the
tax which had been levied, although by separate acts, was an
equal tax upon the property of both white and colored people, and
the unconstitutionality of the act consisted in the unequal distri-
bution of the tax levied and collected, in that the division was at-
tempted by the law upon the color line. But here there is no con-
stitutional authority for the levy of the tax at all; hence the court

grant to the complainants the relief prayed for. And. for
the reasons stated, the demurrer must be sustained; and it is so
ordered, and bill dismissed.

OXLEY STAVE CO. v. COOPERS' INTERNATIONAL UNION OF NORTH
AMERICA et al.

(Circuit Court, D. Kansas. March 9, 1896.)
No. 7,284.

1. JURISDICTION OF FEDERAL COURTS-ENJOINING BOYCOTT.
In a suit by a Missouri corporation to enjoin certain trades unions 01'

assemblies, and their members. from instituting a boycott. the federal
court has no jurisdiction of individual defendants who are citizens of
Missouri, nor can the association be sued as a body, or members·thereof
enjoined who are not parties to the record.

a CONSPIRACy-UNLAWFULNESS OF BOYCOTT.
A "boycott" by the members of trades unions or assemblies (which term.

in law, implies a combination to inaugurate and maintain a general pro·
scription ofartlcles manufactured by the party against whom it is directed)
is unlawful, and may be enjoined bya court. of equity.


