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of its creation, and being lawfully in existence at the date of
the act of congress, the court cannot so find, and is therefore with·
out authority to command its removal.
Let there be a decree dismissing the suit.

AIKEN et at v. COLORADO RIYER IRR. CO. et al.
(Circuit Court, S. D. California. February 24, 1896.)

No. 651.

CORPORATIONS-REOEIVERS-STOOKHOLDERS' SUIT.
In a suit brought by stockholders In a corporation against the corpora-

tion and its directors to stop alleged fraudulent and illegal transactions of
the company, and to compel an accounting from the directors for profits
unlawfully realized by them through breaches of their fiduciary obliga-
tions, and to procure the rescission of a fraudulent contract and the can-
cellation of spurious stock, where it is alleged that the dIrectors are tools
of and under the control of one of their number, who profits by the frauds
alleged, and who maintains his control by means of the spurious stock,
the appointment of a receiver to collect and preserve the property of the
corporation to meet the charges which the plaintiffs seek to establish is a
proper remedy.

A. B. Hotchkiss, for complainants.
W. H. Hart and Aylett R. Cotton, for defendants.

WELLBORN, District Judge. This is a motion by the defend-
ant the Colorado River Irrigation Company to vacate the order
heretofore made for the appointment of a temporary receiver,
and to dissolve the temporary injunction heretofore granted in
said suit. The motion rests entirely upon demurrer, and there-
fore the allegations of the bill must, for the purposes of this hear-
ing, be accepted as true. I shall not undertake to review the nu-
merous grounds of the motion as therein stated. None of them,
in my opinion, are tenable. I think that the facts set forth in
the bill present a proper case for the interposition of a court of
equity, and that the appointment of the receiver was both within
the jurisdiction of the court and justified by the exigencies of the
case. The bill does not ask a dissolution of the corporation, or
a statutory receivership to wind up its business. All that it
seeks to accomplish through the receiver is the collection into his
hands and preservation of the property of the corporation to
meet the equitable charge or lien which plaintiffs insist they will
ultimately establish against such property. It is the ordinary
stockholders' action to stop, according to the allegations of the
bill, fraudulent and illegal transactions of the company, and to
compel an accounting from certain directors for profits unlaw-
fUlly realized by them through breaches of their fiduciary obliga-
tions, and to procure the rescission of a fraudulent contract, and
the cancellation of certain spurious stock. The directors thus
charged with betrayals of their trust are made parties to the bill.
.While it is true that the substantial relief prayed for is largely
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against one of these directors, John C. Beatty, and upon liabili-
ties from him nominally direct to the corporation, yet the right
of the plaintiffs to euforce these liabilities in their own names
results from the alleged facts that, said corporation being under
the control of directors, who are the Hinstruments and tools of
said Beatty," will not, by suit or otherwise, redress the wrougs
complained of, and that by means of said spurious stock said
Beatty is enabled to perpetuate said control. To a board of di-
rectors or a body of stockholders thus constituted and influenced,
formal demand for remedial action in the corporate name against
the wrongdoers would be mere idle ceremony not required by law.
The bill, however, does allege that earnest efforts have been made
on behalf of the complainants to induce the directors of said com-
pany to institute in the name of the company appropriate pro-
ceedings against the defendant Beatty, but that they have neg-
lected and refused to do so, for the reason that they are under
the complete control and domination of said defendant. In Hawes
v. Oakland, 104 U. So 460, the court, after declaring that, in or-
der to maintain a suit of the character therein discussed, the stock-
holder must make honest efforts to induce immediate action on the
part of the directors, and, failing in this, then on the part of the
stockholders as a body, proceeds as follows: HAnd he must show a
case, if this is not done, where it could not be done, or it was
not reasonable to require it." The facts of the present case amply
fulfill this requirement. It may be further observed, in this con-
nection, that the bill of complaint complies fully with equity rule
94 in alleging that each of the complainants was a shareholder
at the time of the transaction complained of, and that the suit
is not a collusive one to confer upon this court jurisdiction of a
case of which it would not otherwise have cognizance. The ulti-
mate objects of the bill being such as above indicated, a temporary
receivership is clearly an authorized and appropriate incident to
the relief sought. The decision in the French Bank Oase, 53 Oal.
495, upon which the defendant largely relies, is not, I think, ap-
plicable here. There, the plaintiff, who was a creditor and mem-
ber of the corporation, sued to recover judgment for his debt, and
to have the corporation declared insolvent, and a receiver ap-
pointed to take charge of all the property and business of said
corporation, and wind up its affairs, the main ground of the relief
sought being the corporation's insolvency. The decision of the
court was simply to the effect that, for the purpose and upon the
ground stated, the court had no jurisdiction to appoint the re-
ceiver. That the decision was intended to be limited to the
precise facts before the court is shown in the following extract
from the opinion:
"The corporation itself betng the sole party defendant, the trusteelr-those

persons upon Whom the management of its afl'airs is devolved-are not par-
ties, nor is any relief sought agaInst them personally. That there is no in-
herent power in the district courts, as being courts of equity, to appoint a re-
ceiver in such a case as that presented by the complaint of Gallagher, is there-
fore apparent both upon principle and authority."
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The court quotes with approval the language of Chancellor Kent:
"That the persons who, from time to time, exercise the corporate powers,

may, in their character of trustees, be accountable to this court [the court or
chancery] for a fraudulent breach of trust."

And then adds:
"And in exercise of these admitted equity powers of the court, referable to

the well-known grounds upon which its jurisdiction ordinarily proceeds, em-
bracing the cognizance of fraud, accident, trust, and the like, the rights of
natural persons injured or put at hazard through corporate proceedings un-
authorized by law, wlll find ample protection and redress." French Bank
Case, 53 Cal. 551.

The construction which I have placed upon the French Bank
Case seems to be confirmed by positive expressions of the supreme
court of California in a later case, where it is said:
"But it has never been held that creditors and stockholders of banking cor-

porations have no remedy, independent of the bank commissioners' act, .J,gainst
the abuses here charged. We know of no case in which this court has held
that they were without a remedy in a court of equity, and certainly nothing
of the sort was decided in the only case to which we have been cited by coun-
sel,-French Bank Case, 53 Cal. 495. All that was decided in that case was
that a court of equity has no jurisdiction, in a suit by a private person against
the corporation alone, to appoint a receiver to wind up its business; the prac-
tical effect of such a decree being a dissolution of the corporation,-a result
which, it was held, could be accomplished only at the suit of the state. But
that an action might be maintained against the directors of a corporation in
a proper case was expre"flJy e"c.cp:JeC' Peov,c"'; Home Sav. Bank v. Su-
perior Court of City and County of San Francisco, 103 Cal. 34, 36 Pac. 1015.

In the present suit, the bill of complaint, whose scope and gen-
eral features I have already adverted to, clearly presents a "proper
case" for equitable cognizaJ).ce, and shows, unquestionably, that
complainants have capacity to maintain a stockholders' suit, with-
in the rules and principles declared in the leading case of Hawes
v. Oakland, 104 U. S. 460. With such a high precedent support-
ing the bill, further citation of authorities to that end is unnec-
essary. For an epitomized account, however, of the origin and
development of the doctrine enunciated in Hawes v. Oakland, see
Cook, Stock & Stockh. (2d Ed.) §§ 6Mb, 645.
As already stated, the receivership is merely a conservative pro-

vision, incidental to the main object of the bill, and, I think,
clearly justified by the facts of the case. The exigencies upon
which a court of equity ordinarily appoints a receiver of the prop-
erty of a corporation, have been stated thus:
"Independently of statutory authority, a court of equity will ordinarily ap-

point a receiver of the property of a corporation in only seven cases: * * *
Thirdly. At the suit of persons interE'sted, whether as stockholders or cred-
itors in the property, where there is a breach of duty by the directors, and an
actual or threatened loss. * * * Fifthly. Where for a long time a corpora-
tion has ceased to transact business, and its officers have ceased to act." 1
Fost. Fed. Prac. 397, and cases cited.

The allegations of the bill bring this case within each of these
two classes. .
The facts that the receiver resides in the state of New York, and

wall not required to give bond in this jurisdiction, wer,e matters
v.72F.no.5·-38
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entirely within the discretion of the court, and furnish no ground
for vacating the order appointing the receiver.
The point made by defendant in its brief that this court has no

jurisdiction of the subject-matter of the bill, because it appears
therefrom that at the commencement of the action, the United
States court of the Southern district of New York had acquired
jurisdiction of said matters, is not well taken. The circuit court
of New York is the court of primary jurisdiction, and the suit here
ancillary. Such ancillary proceedings, outside of the primary ju-
risdiction, are too strongly fortified by principles of comity, and
too amply sustained by precedents, to be now successfully called in
question.
The motion to dissolve injunction and vacate order appointing

receiver is denied.

PARK v. NEW YORK, L. E. & W. R. CO.
FARMERS' LOAN & TRUST CO. v. SAME.

(Circuit Court, S. D. New York. September 5, 1895.)
1. CONTRACTS-INTERPRETATION-ExPRESS BUSINESS.

Prior to 1888 the express business of the E. R. R. was carried on by the
E. Express Co. under a contract with the E. R. Co. On March 16, 1888,
the W. Express Co. made a contract with the E. Express Co. by which it
assumed the latter company's obligations under the contract with the rail-
road company, and immediately afterwards thl: W. Co. made a contract di-
rectly with the railroad company for the conduct of the express business.
By this contract it was agreed that, in consideration of a percentage or the
gross receipts of the express business, the railroad company would furnish
facilities for such business, and carry the express matter on its passen-
ger trl;lins, and that in case the amount of express matter should be too
large to be conveniently carried on such trains, or -if competition with
other express companies should make it necessary, the railroad company
would run special trains, so arranged as to enable the express company to
compete with its rivals, and that, if the railroad company's percentage of
the receipts from the business of such trains should be less than the cost
of running the same, the express company should pay the difIerence. In a
subsequent clause of the contract the railroad company agreed that it
would keep its equipment and train service in such a state of efficiency as
would enable the express company to compete successfully with its rivals.
At the tiQ:le this contract was executed, special express trains were being
run each way between the termini of the road. Shortly after the making
of the contract the railroad company presentedbiIIs to the express com-
pany for the expense ot these trains in excess of the railroad company's
receipts therefrom. The express company declined to pay the same, and,
as part of a. settlement of various difIerences, it was agreed that the bills
should be withdrawn, and that the railroad company would continue run-
ning the trains without extra charge. Subsequently it became necessary,
in order to enable the express company to compete with its rivals, to ex-
pedite the running of these trains. The length of the railroad between its
termini, and the character of its road, were such that under equal condi-
tions it could not make as good time as some of the competing lines, but
it was conceded to be possible to make the service on the special express
trains better than it was. HeZd, that thl> general provisions of that part
of the contract which required the company to maintain such a
train service as to enable the express company to compete with its rivals
were controlled by the specific provisions relating to special express
trains,and payment of the extra cost thereof by the express company;


